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Item 1.01 Entry into a Material Definitive Agreement
 

On July 20, 2012, NRG Energy, Inc., a Delaware corporation (“NRG”), Plus Merger Corporation, a Delaware corporation and a direct wholly owned
subsidiary of NRG (“Merger Sub”), and GenOn Energy, Inc. a Delaware corporation (“GenOn”), entered into an Agreement and Plan of Merger (the “Merger
Agreement”). The following description of the Merger Agreement does not purport to be a complete description and is qualified in its entirety by reference to
the full text of the Merger Agreement, which is attached hereto as Exhibit 2.1 and is incorporated herein by reference.

 
Upon the terms and subject to the conditions set forth in the Merger Agreement, which has been approved by the boards of directors of NRG and

GenOn, Merger Sub will merge with and into GenOn (the “Merger”), with GenOn continuing as the surviving corporation and a wholly owned subsidiary of
NRG.  The Merger is intended to qualify as a tax-free reorganization under the Internal Revenue Code of 1986, as amended (the “Code”), so that none of
GenOn, NRG, Merger Sub or any of the GenOn stockholders generally will recognize any gain or loss in the transaction, except that GenOn stockholders will
recognize gain with respect to cash received in lieu of fractional shares of NRG common stock.

 
Upon the closing of the Merger, each issued and outstanding share of GenOn common stock, par value $0.001 per share, other than cancelled shares,

will automatically be converted into the right to receive 0.1216 shares of common stock of NRG (the “Exchange Ratio”), except that cash will be paid in lieu
of fractional shares.  Based on NRG’s and GenOn’s closing share price on July 20, the transaction represents a 20.6% premium to GenOn’s stockholders. 
GenOn stock options (other than options granted in 2012, which are not subject to acceleration of vesting) will immediately vest and will generally convert
upon completion of the Merger into stock options with respect to NRG common stock, after giving effect to the Exchange Ratio. In addition, the Merger
Agreement provides that GenOn’s outstanding restricted stock units (other than restricted stock units granted in 2012, which are not subject to acceleration of
vesting) will immediately vest and will be exchanged for the merger consideration.

 
The Merger Agreement also provides that, upon the closing of the Merger, the board of directors of the combined company will be comprised of 16

members, consisting of (a) the 12 current directors of NRG and (b) four of GenOn’s current directors.  Upon completion of the Merger, Howard E. Cosgrove,
the current Chairman of the Board of NRG, will continue in that role at the combined company, and David Crane, currently a director and the Chief
Executive Officer and President of NRG, will continue in those roles at the combined company.  Edward R. Muller, currently the Chairman, Chief Executive
Officer and President of GenOn, will serve as Vice Chairman of the Board of Directors of the combined company.

 
Completion of the Merger is subject to various customary conditions, including, among others, (a) approval by NRG stockholders of the issuance of

NRG common stock in the Merger and the amendment to NRG’s certificate of incorporation to allow the size of NRG’s Board of Directors to be increased to
16, (b) adoption of the Merger Agreement by GenOn stockholders, (c) effectiveness of the registration statement for the shares of NRG common stock to be
issued in the Merger, and the approval of the listing of such shares on the New York Stock Exchange, and (d) receipt of all required regulatory approvals,
including approvals of the Federal Energy Regulatory Commission, the Public Utility Commission of Texas (the “PUCT”), the New York Public Service
Commission (the “NYPSC”) (or the determination by the PUCT and/or the NYPSC that no approval is required), expiration or termination of the applicable
waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, the filing of notices with the California Public Utilities Commission and the
applicable determination from the Nuclear Regulatory Commission for the approval of license transfer (or a determination that no such approval is required). 
Each party’s obligation to consummate the Merger is also subject to certain additional customary conditions, including (i) subject to certain exceptions, the
accuracy of the representations and warranties of the other party, (ii) performance in all material respects by the other party of its obligations under the Merger
Agreement and (iii) the receipt by such party of an opinion from its counsel to the effect that the Merger will qualify as a reorganization within the meaning
of the Code.

 
The Merger Agreement contains customary representations, warranties and covenants of NRG and GenOn, including, among others, covenants (a) to

conduct their respective businesses in the ordinary course during the interim period between the execution of the Merger Agreement and completion of the
Merger, (b) not to engage in
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certain material transactions during the interim period except with the consent of the other party, (c) that NRG will convene and hold a meeting of its
stockholders to consider and vote upon the approval of the issuance of NRG common stock in the Merger and the approval and adoption of the charter
amendment, (d) that GenOn will convene and hold a meeting of its stockholders to consider and vote upon the adoption of the Merger Agreement, and
(e) that the parties use their respective reasonable best efforts to take all actions necessary to obtain all governmental and regulatory approvals and consents
(except that neither party shall take any action that constitutes or would reasonably be expected to constitute, cause or result in a material adverse effect on
either party).  Each of NRG and GenOn is also subject to restrictions on its ability to solicit alternative acquisition proposals and to provide information to,
and engage in discussion with, third parties regarding such proposals, except under limited circumstances to permit NRG’s and GenOn boards of directors to
comply with their respective fiduciary duties.

 
In addition, at NRG’s request and upon the terms and subject to the conditions of the Merger Agreement, GenOn will commence a “change of

control” tender offer for each series of GenOn’s outstanding notes due 2014, 2017, 2018 and 2020, conditioned on the completion of the Merger (the
“Change in Control Offers”).  In addition, upon the terms and subject to the conditions of the Merger Agreement, NRG may, at its election following
consultation with GenOn, commence a tender offer for cash or an exchange offer for securities for all or any portion of GenOn’s outstanding notes due 2014,
2017, 2018 and 2020, conditioned on the completion of the Merger (the “NRG Debt Offers” and, together with the Change in Control Offers, the “Debt
Offers”).  NRG may, upon the terms and subject to the conditions of the Merger Agreement, elect to also undertake a consent solicitation to alter the terms of
any of GenOn’s remaining notes due 2014, 2017, 2018 and 2020 outstanding after such tender or exchange offers.  NRG intends to fund the Debt Offers and
the related fees, commissions and expenses with a combination of funds available at each company (including funds available under existing credit facilities)
and, to the extent necessary, new financing.  NRG has obtained commitment letters from Credit Suisse Securities (USA) LLC and Morgan Stanley Senior
Funding, Inc. to fund up to $1.6 billion under a new senior secured term loan facility (the “Financing”), to the extent such funds are necessary to consummate
the Debt Offers.  NRG has agreed to use reasonable best efforts to obtain the Financing, to the extent required, and GenOn has agreed to use reasonable best
efforts to cooperate in NRG’s efforts to obtain the Financing.  There are no financing conditions to the Merger and the Merger is not conditioned upon the
completion of the Debt Offers or the funding of the Financing.

 
The Merger Agreement contains certain termination rights for both NRG and GenOn, including in specified circumstances in connection with an

alternative acquisition proposal that has been determined to be a superior offer. Upon termination of the Merger Agreement, under specified circumstances
(including in connection with a superior offer), NRG may be required to pay a termination fee of $120 million to GenOn and GenOn may be required to pay
NRG a termination fee of $60 million to NRG.  In addition, if the Merger Agreement is terminated (i) because NRG’s stockholders do not approve the
issuance of NRG common stock in the Merger or the amendment to NRG’s certificate of incorporation, then NRG will be obligated to reimburse GenOn for its
reasonable out-of-pocket fees and expenses incurred in connection with the Merger Agreement, or (ii) because GenOn’s stockholders do not adopt the Merger
Agreement, then GenOn will reimburse NRG for its reasonable out-of-pocket fees and expenses incurred in connection with the Merger Agreement, in each
case of (i) and (ii), subject to a cap of $10 million if no alternative acquisition proposal has been publicly announced and no third party has publicly
announced or communicated an intention to make an alternative acquisition proposal prior to the stockholders’ meeting, or $25 million in all other
circumstances.  Such expense reimbursement may be deducted from the termination fee, if applicable.

 
The Merger Agreement has been included to provide security holders with information regarding its terms. It is not intended to provide any other

factual information about NRG, GenOn or their respective subsidiaries and affiliates. The Merger Agreement contains representations and warranties by each
of the parties to the Merger Agreement. These representations and warranties were made solely for the benefit of the other parties to the Merger Agreement
and (a) are not intended to be treated as categorical statements of fact, but rather as a way of allocating risk to one of the parties if those statements prove to be
inaccurate, (b) may have been qualified in the Merger Agreement by confidential disclosure schedules that were delivered to the other party in connection
with the signing of the Merger Agreement, which disclosure schedules contain information that modifies, qualifies and creates exceptions to the
representations, warranties and covenants set forth in the Merger Agreement, (c) may be subject to standards of materiality applicable to the parties that differ
from what might be viewed as material to stockholders and (d) were made only as of the date of the Merger Agreement or such other date or dates as may be
specified in
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the Merger Agreement.  Accordingly, you should not rely on the representations, warranties and covenants or any descriptions thereof as characterizations of
the actual state of facts or condition of GenOn or NRG.

 
Item 7.01 Regulation FD Disclosure
 

On July 22, 2012, NRG and GenOn issued a joint press release announcing the execution of the Merger Agreement. A copy of the press release is
attached hereto as Exhibit 99.1.  In addition, on July 22, 2012, NRG and GenOn provided supplemental information regarding the proposed transaction in
connection with presentations to analysts and investors.  A copy of the investor presentation is attached hereto as Exhibit 99.2.

 
Forward Looking Statements

 
In addition to historical information, the information presented in this report includes forward-looking statements within the meaning of Section 27A of the
Securities Act of 1933 and Section 21E of the Exchange Act. These statements involve estimates, expectations, projections, goals, assumptions, known and
unknown risks and uncertainties and can typically be identified by terminology such as “may,” “will,” “should,” “could,” “objective,” “projection,”
“forecast,” “goal,” “guidance,” “outlook,” “expect,” “intend,” “seek,” “plan,” “think,” “anticipate,” “estimate,” “predict,” “target,” “potential” or “continue”
or the negative of these terms or other comparable terminology.  Such forward-looking statements include, but are not limited to, statements about the
anticipated benefits of the proposed transaction between NRG and GenOn, our and the combined company’s future revenues, income, indebtedness, capital
structure, plans, expectations, objectives, projected financial performance and/or business results and other future events, each party’s views of economic and
market conditions, and the expected timing of the completion of the proposed transaction.
 
Forward-looking statements are not a guarantee of future performance and actual events or results may differ materially from any forward-looking statement
as result of various risks and uncertainties, including, but not limited to, those relating to: the ability to satisfy the conditions to the proposed transaction
between NRG and GenOn, the ability to successfully complete the proposed transaction (including any financing arrangements in connection therewith) in
accordance with its terms and in accordance with expected schedule, the ability to obtain stockholder, antitrust, regulatory or other approvals for the
proposed transaction, or an inability to obtain them on the terms proposed or on the anticipated schedule, diversion of management attention on transaction-
related issues, impact of the transaction on relationships with customers, suppliers and employees, the ability to finance the combined business post-closing
and the terms on which such financing may be available, the financial performance of the combined company following completion of the proposed
transaction, the ability to successfully integrate the businesses of NRG and GenOn, the ability to realize anticipated benefits of the proposed transaction
(including expected cost savings and other synergies) or the risk that anticipated benefits may take longer to realize than expected, legislative, regulatory
and/or market developments, the outcome of pending or threatened lawsuits, regulatory or tax proceedings or investigations, the effects of competition or
regulatory intervention, financial and economic market conditions, access to capital, the timing and extent of changes in law and regulation (including
environmental), commodity prices, prevailing demand and market prices for electricity, capacity, fuel and emissions allowances, weather conditions,
operational constraints or outages, fuel supply or transmission issues, hedging ineffectiveness.
 
Additional information concerning other risk factors is contained in our most recent Annual Report on Form 10-K, subsequent Quarterly Report on Form 10-
Q, recent Current Reports on Form 8-K, and other SEC filings.
 
Many of these risks, uncertainties and assumptions are beyond our ability to control or predict. Because of these risks, uncertainties and assumptions, you
should not place undue reliance on these forward-looking statements. Furthermore, forward-looking statements speak only as of the date they are made, and
NRG undertakes no obligation to update publicly or revise any forward-looking statements to reflect events or circumstances that may arise after the date of
this communication. All subsequent written and oral forward-looking statements concerning NRG, the proposed transaction, the combined company or other
matters and attributable to GenOn or any person acting on their behalf are expressly qualified in their entirety by the cautionary statements above.
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Additional Information And Where To Find It

 
This communication does not constitute an offer to sell or the solicitation of an offer to buy any securities or a solicitation of any vote or approval, nor shall
there be any sale of securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the
securities laws of any such jurisdiction.  The proposed business combination transaction between NRG and GenOn will be submitted to the respective
stockholders of NRG and GenOn for their consideration.  NRG will file with the Securities and Exchange Commission (“SEC”) a registration statement on
Form S-4 that will include a joint proxy statement of NRG and GenOn that also constitutes a prospectus of NRG.  NRG and GenOn will mail the joint proxy
statement/prospectus to their respective stockholders.  NRG and GenOn also plan to file other documents with the SEC regarding the proposed transaction.
This communication is not a substitute for any prospectus, proxy statement or any other document which NRG or GenOn may file with the SEC in connection
with the proposed transaction.  INVESTORS AND SECURITY HOLDERS OF GENON AND NRG ARE URGED TO READ THE JOINT PROXY
STATEMENT/PROSPECTUS AND ANY OTHER RELEVANT DOCUMENTS THAT WILL BE FILED WITH THE SEC CAREFULLY AND IN THEIR
ENTIRETY WHEN THEY BECOME AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED
TRANSACTION.  Investors and stockholders will be able to obtain free copies of the joint proxy statement/prospectus and other documents containing
important information about NRG and GenOn, once such documents are filed with the SEC, through the website maintained by the SEC at www.sec.gov. 
NRG and GenOn make available free of charge at www.nrgenergy.com and www.genon.com, respectively (in the “Investor Relations” section), copies of
materials they file with, or furnish to, the SEC.
 

Participants In The Merger Solicitation
 

NRG, GenOn, and certain of their respective directors and executive officers may be deemed to be participants in the solicitation of proxies from the
stockholders of GenOn and NRG in connection with the proposed transaction.  Information about the directors and executive officers of NRG is set forth in its
proxy statement for its 2012 annual meeting of stockholders, which was filed with the SEC on March 12, 2012.  Information about the directors and
executive officers of GenOn is set forth in its proxy statement for its 2012 annual meeting of stockholders, which was filed with the SEC on March 30, 2012. 
These documents can be obtained free of charge from the sources indicated above.  Other information regarding the participants in the proxy solicitation and
a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the joint proxy statement/prospectus and other
relevant materials to be filed with the SEC when they become available.
 
Item 9.01 Financial Statements and Exhibits
 
(d)                                 Exhibits
 
Exhibit Number Description of Exhibit
   

2.1 Agreement and Plan of Merger, dated as of July 20, 2012, by and among NRG Energy, Inc., Plus Energy Corporation and GenOn
Energy, Inc.*

   
99.1 Joint Press Release of NRG Energy, Inc. and GenOn Energy, Inc., issued July 22, 2012

   
99.2 Investor Presentation, dated July 22, 2012

 

*                  This filing excludes schedules and exhibits pursuant to Item 601(b)(2) of Regulation S-K, which the registrant agrees to furnish supplementally to the
Securities and Exchange Commission upon request by the Commission.

 
5



 
INFORMATION FURNISHED

 
The information in Item 7.01 and Exhibits 99.1 and 99.2 of this Form 8-K is being furnished, not filed.  Accordingly, the information will not be

incorporated by reference into any registration statement filed by GenOn under the Securities Act of 1933, as amended, unless specifically identified as being
incorporated by reference therein.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by

the undersigned hereunto duly authorized.
 

NRG ENERGY, INC.
    
    

By: /s/Kirkland B. Andrews
Date: July 23, 2012 Name: Kirkland B. Andrews

Title: Executive Vice President and
Chief Financial Officer
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EXHIBIT INDEX

 
Exhibit Number

 

Description of Exhibit
   

2.1 Agreement and Plan of Merger, dated as of July 20, 2012, by and among NRG Energy, Inc., Plus Energy Corporation and GenOn
Energy, Inc.*

   
99.1 Joint Press Release of NRG Energy, Inc. and GenOn Energy, Inc., issued July 22, 2012

   
99.2 Investor Presentation, dated July 22, 2012

 

* The schedules to the Merger Agreement have been omitted from this filing pursuant to Item 601(b)(2) of Regulation S-K. The
Company will furnish copies of such schedules to the U.S. Securities and Exchange Commission upon request.
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Exhibit 2.1
 

AGREEMENT AND PLAN OF MERGER
 

by and among
 

NRG ENERGY, INC.
 

PLUS MERGER CORPORATION
 

and
 

GENON ENERGY, INC.
 

Dated as of July 20, 2012
 
The Merger Agreement has been included to provide security holders with information regarding its terms. It is not intended to provide any other factual
information about Parent, Merger Sub or their respective subsidiaries and affiliates. The Merger Agreement contains representations and warranties by
each of the parties to the Merger Agreement. These representations and warranties were made solely for the benefit of the other parties to the Merger
Agreement and (a) are not intended to be treated as categorical statements of fact, but rather as a way of allocating risk to one of the parties if those
statements prove to be inaccurate, (b) may have been qualified in the Merger Agreement by confidential disclosure schedules that were delivered to the
other party in connection with the signing of the Merger Agreement, which disclosure schedules contain information that modifies, qualifies and creates
exceptions to the representations, warranties and covenants set forth in the Merger Agreement, (c) may be subject to standards of materiality applicable to
the parties that differ from what might be viewed as material to stockholders and (d) were made only as of the date of the Merger Agreement or such other
date or dates as may be specified in the Merger Agreement.  Accordingly, you should not rely on the representations, warranties and covenants or any
descriptions thereof as characterizations of the actual state of facts or condition of Parent or the Company.
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This AGREEMENT AND PLAN OF MERGER is entered into as of July 20, 2012 (this “Agreement”) by and among NRG Energy, Inc., a Delaware

corporation (“Parent”), Plus Merger Corporation, a Delaware corporation and a wholly-owned subsidiary of Parent (“Merger Sub”), and GenOn Energy, Inc., a
Delaware corporation (the “Company”).

 
WITNESSETH:

 
WHEREAS, the parties intend that Merger Sub be merged with and into the Company (the “Merger”), with the Company surviving the Merger as a

wholly-owned subsidiary of Parent;
 
WHEREAS, the Board of Directors of the Company has (a) determined that it is in the best interest of the Company and its stockholders, and

declared it advisable, to enter into this Agreement, (b) authorized and approved the execution, delivery and performance of this Agreement in accordance
with its terms and the consummation of the transactions contemplated hereby, including the Merger and (c) resolved to recommend adoption of this
Agreement by the stockholders of the Company;

 
WHEREAS, the Board of Directors of Parent has (a) determined that it is in the best interest of Parent and its stockholders, and declared it advisable,

to enter into this Agreement and to amend Parent’s Amended and Restated Certificate of Incorporation as set forth on Exhibit A, (b) authorized and approved
the execution, delivery and performance of this Agreement in accordance with its terms and the consummation of the transactions contemplated hereby,
including the Merger, the Stock Issuance and the Parent Charter Amendment, and (c) resolved to recommend to its stockholders approval of the issuance (the
“Stock Issuance”) of shares of common stock, par value $0.01 per share, of Parent (“Parent Common Stock”) in connection with the Merger and the Parent
Charter Amendment;

 
WHEREAS, the Board of Directors of Merger Sub has (a) determined that it is in the best interest of Merger Sub and Parent, as its sole stockholder,

and declared it advisable, to enter into this Agreement, (b) authorized and approved the execution, delivery and performance of this Agreement in accordance
with its terms and the consummation of the transactions contemplated hereby, including the Merger, and (c) resolved to recommend the adoption of this
Agreement by Parent, its sole stockholder;

 
WHEREAS, for U.S. federal income tax purposes, it is intended that the Merger qualify as a “reorganization” within the meaning of Section 368(a) of

the Internal Revenue Code of 1986 (the “Code”) and that this Agreement will be, and hereby is, adopted as a plan of reorganization; and
 
WHEREAS, Parent, Merger Sub and the Company desire to make certain representations, warranties, covenants and agreements specified herein in

connection with this Agreement.
 
NOW, THEREFORE, in consideration of the foregoing and the representations, warranties, covenants and agreements contained herein, and for other

good and valuable consideration, the sufficiency of which is hereby acknowledge, intending to be legally bound hereby, Parent, Merger Sub and the
Company agree as follows:
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ARTICLE I

 
DEFINITIONS

 
Section 1.1                                       Certain Definitions.
 

(a)                                  As used in this Agreement, the following terms have the following meanings:
 

“2004 Senior Note Indenture” means the Senior Indenture between Reliant Energy, Inc. and Wilmington Trust Company, dated as of December 22,
2004.

 
“2010 Senior Notes Indenture” means the Senior Notes Indenture by GenOn Escrow Corp. and Wilmington Trust Company, as trustee, dated as of

October 4, 2010, as amended.
 
“Acceptable Confidentiality Agreement” means a confidentiality agreement that contains confidentiality and standstill provisions that are no less

favorable in the aggregate to the Company (in the case of a confidentiality agreement contemplated by Section 6.4(a)) or Parent (in the case of a
confidentiality agreement contemplated by Section 6.5(a)), as applicable, than those contained in the Confidentiality Agreement; provided, however, that
such confidentiality agreement shall not prohibit compliance by the Company or Parent, as applicable, with any of the provisions of Section 6.4 or Section
6.5, respectively, as between the Company, on the one hand, and Parent and/or Merger Sub, on the other hand.

 
 “Affiliate” means, as to any Person, any other Person which, directly or indirectly, Controls, or is Controlled by, or is under common Control with,

such Person.
 
“Acquisition Proposal” means a Company Acquisition Proposal or a Parent Acquisition Proposal.
 
“Available Funds”  means funds available under existing credit facilities of Parent or the Company or their respective Subsidiaries and internal

funds of Parent or the Company or their respective Subsidiaries that are available for the purposes of funding the Debt Offers and/or Notes Put Offers, as the
case may be, other than funds of the Company or its Subsidiaries necessary for the Company and its Subsidiaries to undertake their obligations under Section
6.19(g).

 
“Benefit Plans” means, with respect to any Person, any compensation or employee benefit plans, programs, policies, agreements or other

arrangements, whether or not “employee benefit plans” (within the meaning of Section 3(3) of ERISA, whether or not subject to ERISA), including bonus,
cash- or equity-based incentive, deferred compensation, stock purchase, health, medical, dental, disability, accident, life insurance, or vacation, paid time off,
perquisite, fringe benefit, severance, change of control, retention, employment, separation, retirement, pension, savings, or other benefit or compensation
plans, programs, policies, agreements or arrangements.

 
 “Business Day” means any day other than a Saturday, Sunday, a federal holiday or other day on which the banks in New York are authorized by law

or executive order to be closed.
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“Change of Recommendation” means a Company Change of Recommendation or a Parent Change of Recommendation.
 
“Company Acquisition Proposal” means, other than the Merger and the other transactions contemplated by this Agreement, any offer, inquiry,

proposal or indication of interest, as the case may be, whether or not in writing, by any Third Party relating to a Company Acquisition Transaction.
 
“Company Acquisition Transaction” means (i) a transaction or series of transactions (including any sale, merger, consolidation, recapitalization,

reorganization, dividend, distribution, joint venture, share exchange or other business combination or similar transaction) involving the direct or indirect
issuance or acquisition of 20% or more of the outstanding Shares or other equity securities of the Company, (ii) any tender offer (including a self-tender offer)
or exchange offer that, if consummated, would result in any Third Party, together with all Affiliates thereof, becoming the beneficial owner of 20% or more of
the outstanding Shares or other equity securities of the Company, (iii) the acquisition or purchase (including any asset sale, merger, consolidation,
recapitalization, reorganization, joint venture or other business combination or similar transaction) by any Third Party, or any other disposition by the
Company or any of its Subsidiaries, of assets (including equity securities of any Subsidiary of the Company) or businesses representing 20% or more of the
consolidated assets (as determined on a fair market basis), net revenues or net income of the Company and its Subsidiaries, taken as a whole or (iv) any
combination of the foregoing.

 
 “Company Material Adverse Effect” means an event, change, effect, development, condition, state of facts or occurrence that, individually or in the

aggregate, (x) is materially adverse to the business, financial condition or results of operations of the Company and its Subsidiaries, taken as a whole, or (y)
prevents or materially delays the Company and its Subsidiaries from consummating the Merger or any other transaction contemplated by this Agreement,
provided that in the case of clause (x), any event, change, effect, development, condition, state of facts or occurrence to the extent resulting from or arising
out of any of the following shall not be deemed to constitute, and shall not be taken into account in determining whether there has been or would reasonably
be expected to be, a Company Material Adverse Effect: (A) any event, change, effect, development, condition, state of facts or occurrence in or generally
affecting the economy or the financial or securities markets in the United States or elsewhere in the world or in any specific jurisdiction or geographical area,
(B) any event, change, effect, development, condition, state of facts or occurrence in or generally affecting the industry or industries in which the Company or
its Subsidiaries operate generally or in any specific jurisdiction or geographical area, (C) any changes or developments in national, regional, state or local
wholesale or retail markets for electric power, capacity or fuel or related products, including those due to actions by competitors or due to changes in
commodities prices or hedging markets therefor, (D) any changes or developments in national, regional, state or local electric transmission or distribution
systems, (E) any changes or developments in national, regional, state or local wholesale or retail electric power and capacity prices, (F) the adoption,
implementation, promulgation, repeal, amendment or reinterpretation of any Law by any Governmental Entity or any rule, regulation or protocol by any
national, regional, state or local independent system operator, regional transmission organization or market administrator, (G) any changes in GAAP or
accounting standards applicable to the Company or its Subsidiaries,
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or interpretations thereof, (H) any natural disasters or other force majeure event or outbreak or escalation of hostilities or acts of war or terrorism, (I) the
announcement of this Agreement or the transactions contemplated hereby or the compliance with the explicit terms of this Agreement, (J) any changes in the
share price or trading volume of Company Common Stock or in the Company’s credit rating or the rating of its or its Subsidiaries’ debt securities, or the
failure of the Company to meet projections or forecasts (provided that any event, change, effect, development, condition, state of facts or occurrence
underlying such changes or failures that does not otherwise fall within any of the exceptions described in any of clause (A) through (I) above may
nonetheless be taken into account in determining whether there has been or would reasonably be expected to have, a Company Material Adverse Effect), or
(K) the failure to take any action by the Company or its Subsidiaries if that action is prohibited by this Agreement and Parent has refused, following the
Company’s written request, to provide a waiver in a timely manner or at all; provided, however, any event, change, effect, development, condition, state of
facts or occurrence referred to in clauses (A), (B), (C), (D), (E), (F), (G) and (H) shall not be excluded if, and only to the extent that, it disproportionately affects
the Company and its Subsidiaries, taken as a whole, relative to other similarly situated companies in the industries in which the Company and its Subsidiaries
operate; provided, further, that clause (I) shall not diminish the effect of, and shall be disregarded for purposes of, any representations and warranties set forth
in Section 4.3(c).

 
“Company Permitted Lien” means a Lien (i) for Taxes or governmental assessments, charges or claims of payment not yet delinquent, being

contested in good faith or for which adequate accruals or reserves have been established, (ii) which is a carriers’, warehousemen’s, mechanics’, materialmen’s,
repairmen’s or other similar Lien arising in the ordinary course of business consistent with past practice, (iii) securing Indebtedness or any other liability
which is disclosed on the most recent consolidated balance sheet of the Company or notes thereto or Indebtedness permitted pursuant to Section 6.1(b)(viii)
hereto, (iv) Liens attaching to subsequently acquired property pursuant to the terms of Indebtedness permitted by Section 6.1(b)(viii) hereto, (v) which is a
license or other grant of rights to use Intellectual Property, (vi) that is a purchase money security interest, (vii) relating to lessors’ interests in leased property,
(viii) permitted under the agreements set forth on Section 4.3(c)(i) of the Company Disclosure Schedule, (ix) which does not and would not reasonably be
expected to materially impair the continued use of a Company Owned Real Property or a Company Leased Real Property as currently operated, or (x) which
is set forth on Section 1.1(a) of the Company Disclosure Schedule.

 
“Company Rights” means the preferred share purchase rights granted pursuant to the Company Rights Agreement.
 
“Company Rights Agreement” means the rights agreement, dated January 15, 2001, between the Company (formerly known as RRI Energy, Inc.),

and The Chase Manhattan Bank, as Rights Agent, as amended by Amendment No. 1 to Rights Agreement, dated as of November 23, 2010, by and between
the Company (formerly known as RRI Energy, Inc.) and JPMorgan Chase Bank, N.A. as successor to The Chase Manhattan Bank, and Computershare Trust
Company, N.A., as may be amended from time to time.
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“Company Superior Offer” means a bona fide written Company Acquisition Proposal (provided that for purposes of this definition, the applicable

percentages in clauses (i), (ii) and (iii) of the definition of Company Acquisition Transaction shall be 50% rather than 20%) made by any Third Party which
did not result from, or arise in connection with, any breach of Section 6.4, which the Company’s Board of Directors determines in good faith, after
consultation with a financial advisor of nationally recognized reputation and outside legal counsel, and taking into account the legal, financial, regulatory
and other aspects of such Company Acquisition Proposal (including the availability of financing), the conditionality of and contingencies related to such
proposal, the expected timing and risk of completion, the identity of the Person making such proposal and such other factors that are deemed relevant by the
Company’s Board of Directors, is more favorable to the Company’s stockholders than the transactions contemplated by this Agreement (after taking into
account any revised proposal by Parent to amend the terms of this Agreement which are committed to in writing (including pursuant to Section 6.4(e)).

 
“Company Termination Fee” means $60,000,000.
 
“Consent Solicitation” means a solicitation of the Requested Consents from the holders of the Notes.
 
“Controlled Group Liability” means any and all liabilities (i) under Title IV of ERISA, (ii) under Section 302 of ERISA, (iii) under Sections 412 and

4971 of the Code, (iv) as a result of a failure to comply with the continuation coverage requirements of Section 601 et seq. of ERISA and Section 4980B of
the Code or (v) otherwise with respect to any “employee benefit plan” (as defined in Section 3(3) of ERISA), by reason of being or having been under
common control or treated as a single employer under Section 414 of the Code with any other Person other than, in each case, such liabilities that arise solely
out of, or relate solely to, the Benefit Plans, set forth on Section 4.9(a) of the Company Disclosure Schedule.

 
“Control” (including, with its correlative meanings) means the possession, directly or indirectly, of the power to direct or cause the direction of

management or policies of a Person, whether through the ownership of securities or partnership or other ownership interests, by contract or otherwise.
 
“Derivative Product” means (i) any swap, cap, floor, collar, futures contract, forward contract, option and any other derivative financial instrument or

contract, based on any commodity, security, instrument, asset, rate or index of any kind or nature whatsoever, whether tangible or intangible, including
electricity (including capacity and ancillary services products related thereto), natural gas, crude oil, coal and other commodities, emissions allowances,
renewable energy credits, currencies, interest rates and indices and (ii) forward contracts for delivery of electricity (including capacity and ancillary service
products thereto), natural gas, crude oil, petcoke, lignite, coal and other commodities and emissions and renewable energy credits.

 
“Environment” means soil, land, surface or subsurface strata, surface waters (including navigable waters, ocean waters, streams, ponds, drainage

basis, wetlands, estuaries and canals), groundwater, drinking water, sediments, ambient air, plant and animal life, and any other environmental medium or
natural resource.
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“Environmental Law” means any Law or any binding agreement issued or entered by or with any Governmental Entity or other Person relating to: 

(i) the Environment, including pollution, contamination, cleanup, preservation, protection and reclamation of the Environment; (ii) any exposure to or
release or threatened release of any Hazardous Materials, including investigation, assessment, testing, monitoring, containment, removal, remediation and
cleanup of any such release or threatened release; (iii) the management of any Hazardous Materials, including the manufacture, handling, distribution, use,
labeling, processing, disposal, storage, treatment, transport or recycling of any Hazardous Materials and Laws with regard to recordkeeping, notification,
disclosure and reporting requirements respecting Hazardous Materials; or (iv) worker health or safety.

 
“ERISA” means the Employee Retirement Income Security Act of 1974.
 
“Financing” means the financing which the financial institutions parties to the Financing Commitment have committed, subject to the terms and

conditions set forth therein, to provide for the purposes of financing the Debt Offers and/or the Notes Put Offers, as the case may be.
 
“Financing Commitment” means that certain commitment letter dated the date hereof among Parent, Credit Suisse Securities (USA) LLC, Credit

Suisse AG, Cayman Islands Branch and Morgan Stanley Senior Funding, Inc.
 
“Hazardous Materials” means any material, substance, chemical, or waste (or combination thereof) that (i) is listed, defined, designated, regulated or

classified as hazardous, toxic, radioactive, dangerous, a pollutant, a contaminant, petroleum, oil, or words of similar meaning, import or effect under any
Environmental Law, including any Law relating to pollution, waste, or the Environment; or (ii) can form the basis of any liability under any Environmental
Law, including any Law relating to pollution, waste, or the Environment.

 
“Indebtedness” means, with respect to any Person, without duplication, (a) all obligations of such Person for borrowed money, (b) all obligations of

such Person evidenced by bonds, debentures, notes or other debt securities or warrants or other rights to acquire any debt securities of such Person, (c) all
capitalized lease obligations of such Person or obligations of such Person to pay the deferred and unpaid purchase price of property and equipment, (d) all
obligations of such Person pursuant to securitization or factoring programs or arrangements, or (e) all guarantees and arrangements having the economic
effect of a guarantee of such Person of any Indebtedness of any other Person.

 
“Indentures” means the 2010 Senior Notes Indenture and the 2004 Senior Note Indenture, in each case, as supplemented from time to time prior to

the date hereof.
 
“Intellectual Property” means all intellectual property and proprietary rights of any kind or nature, including all U.S. and non-U.S.: (i) trademarks,

trade names, trade dress, service marks, service names, logos, assumed names, domain names and other similar designations of source or origin, and any
registrations, applications, and renewals for the foregoing, together with the goodwill symbolized by any of the foregoing; (ii)  copyrights and other works of
authorship, and all applications, registrations, and renewals in connection therewith; (iii)  patents, patent applications, patent disclosures, and all related
continuations, continuations-in-part,
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divisionals, reissues, reexaminations, substitutions, and extensions thereof; (iv) trade secrets, and other confidential know-how, technologies, techniques,
methods, processes, inventions, designs, specifications, plans, drawings, methodologies, research and development, or information (including confidential
technical data, customer and supplier lists, pricing and cost information, and business and marketing plans and procedures); (v) rights in software (including
rights in data, databases, and related documentation); and (vi) rights in all copies and tangible embodiments of any of the foregoing (in whatever form or
medium).

 
“Knowledge” means (i) with respect to Parent, the actual knowledge of the executive officers of Parent or the individuals listed on Section 1.1(a) of

the Parent Disclosure Schedule and (ii) with respect to the Company, the actual knowledge of the executive officers of the Company or the individuals listed
on Section 1.1(a) of the Company Disclosure Schedule, in each case, after making inquiry of such individual’s direct reports.

 
“Lender Parties” means, collectively, Credit Suisse Securities (USA) LLC, Credit Suisse AG, Cayman Islands Branch and Morgan Stanley Senior

Funding, Inc.
 
“Notes” means, collectively, (i) the 7.625% Senior Unsecured Notes due 2014 issued under the 2004 Senior Note Indenture as supplemented by the

Fourth Supplemental Indenture, among Reliant Energy, Inc., the Guarantors listed therein and Wilmington Trust Company, dated as of June 13, 2007, (ii) the
7.875% Senior Unsecured Notes due 2017 under the 2004 Senior Note Indenture as supplemented by the Fifth Supplemental Indenture, among Reliant
Energy, Inc., the Guarantors listed therein and Wilmington Trust Company, dated as of June 13, 2007, (iii) the 9.5% Senior Unsecured Notes due 2018 under
the 2010 Senior Notes Indenture, and (iv) the 9.875% Senior Unsecured Notes due 2020 under the 2010 Senior Notes Indenture.

 
“Notes Put Offers” means, collectively, the Company’s obligation under the Notes to make a Change in Control Offer (in each case, as defined in the

2004 Senior Notes Indenture and the 2010 Senior Notes Indenture, respectively).
 
“Order” means any: (a) order, judgment, injunction, edict, decree, ruling, determination, decision, condition, opinion, verdict, sentence, award or

other legal restraint or prohibition issued, made, entered, rendered, imposed or otherwise put into effect by or under the authority of any Governmental Entity
or any duly appointed or constituted arbitrator or arbitration panel; or (b) contract with any Governmental Entity entered into in connection with any
investigation, action, claim, suit or proceeding.

 
“Parent Acquisition Proposal means, other than the Merger and the other transactions contemplated by this Agreement, any offer, inquiry, proposal

or indication of interest, as the case may be, whether or not in writing, by any Third Party relating to a Parent Acquisition Transaction.
 
“Parent Acquisition Transaction” means (i) a transaction or series of transactions (including any sale, merger, consolidation, recapitalization,

reorganization, dividend, distribution, joint venture, share exchange or other business combination or similar transaction) involving the direct or indirect
issuance or acquisition of 20% or more of the outstanding shares of Parent Common Stock or other equity securities of Parent, (ii) any tender offer (including
a
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self-tender offer) or exchange offer that, if consummated, would result in any Third Party, together with all Affiliates thereof, becoming the beneficial owner
of 20% or more of the outstanding shares of Parent Common Stock or other equity securities of Parent, (iii) the acquisition or purchase (including any asset
sale, merger, consolidation, recapitalization, reorganization, joint venture or other business combination or similar transaction) by any Third Party, or any
other disposition by Parent or any of its Subsidiaries, of assets (including equity securities of any Subsidiary of Parent) or businesses representing 20% or
more of the consolidated assets (as determined on a fair market basis), net revenues or net income of Parent and its Subsidiaries, taken as a whole or (iv) any
combination of the foregoing.

 
“Parent Charter Amendment” means an amendment to Parent’s Amended and Restated Certificate of Incorporation as set forth on Exhibit A hereto

(provided that no other change shall be made to Parent’s Amended and Restated Certificate of Incorporation except as Parent and the Company may
otherwise agree).

 
“Parent Material Adverse Effect” means an event, change, effect, development, condition, state of facts or occurrence that, individually or in the

aggregate, (x) is materially adverse to the business, financial condition or results of operations of Parent and its Subsidiaries, taken as a whole, or (y) prevents
or materially delays Parent and its Subsidiaries from consummating the Merger or any other transaction contemplated by this Agreement, provided that in the
case of clause (x), any event, change, effect, development, condition, state of facts or occurrence to the extent resulting from or arising out of any of the
following shall not be deemed to constitute, and shall not be taken into account in determining whether there has been or would reasonably be expected to
be, a Parent Material Adverse Effect: (A) any event, change, effect, development, condition, state of facts or occurrence in or generally affecting the economy
or the financial or securities markets in the United States or elsewhere in the world or in any specific jurisdiction or geographical area, (B) any event, change,
effect, development, condition, state of facts or occurrence in or generally affecting the industry or industries in which Parent or its Subsidiaries operate
generally or in any specific jurisdiction or geographical area, (C) any changes or developments in national, regional, state or local wholesale or retail markets
for electric power, capacity or fuel or related products, including those due to actions by competitors or due to changes in commodities prices or hedging
markets therefor, (D) any changes or developments in national, regional, state or local electric transmission or distribution systems, (E) any changes or
developments in national, regional, state or local wholesale or retail electric power and capacity prices, (F) the adoption, implementation, promulgation,
repeal, amendment or reinterpretation of any Law by any Governmental Entity or any rule, regulation or protocol by any national, regional, state or local
independent system operator, regional transmission organization or market administrator, (G) any changes in GAAP or accounting standards applicable to
Parent or its Subsidiaries, or interpretations thereof, (H) any natural disasters or other force majeure event or outbreak or escalation of hostilities or acts of war
or terrorism, (I) the announcement of this Agreement or the transactions contemplated hereby or the compliance with the explicit terms of this Agreement,
(J) any changes in the share price or trading volume of Parent Common Stock or in Parent’s credit rating or the rating of its or its Subsidiaries’ debt securities,
or the failure of Parent to meet projections or forecasts (provided that any event, change, effect, development, condition, state of facts or occurrence
underlying such changes or failures that does not otherwise fall within any of the exceptions described in any of clause (A) through (I) above may
nonetheless be taken into account in determining whether there has been
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or would reasonably be expected to have, a Parent Material Adverse Effect), or (K) the failure to take any action by Parent or its Subsidiaries if that action is
prohibited by this Agreement and the Company has refused, following Parent’s written request, to provide a waiver in a timely manner or at all; provided,
however, any event, change, effect, development, condition, state of facts or occurrence referred to in clauses (A), (B), (C), (D), (E), (F), (G) and (H) shall not be
excluded if, and only to the extent that, it disproportionately affects Parent and its Subsidiaries, taken as a whole, relative to other similarly situated
companies in the industries in which Parent and its Subsidiaries operate); provided, further, that clause (I) shall not diminish the effect of, and shall be
disregarded for purposes of, any representations and warranties set forth in Section 5.3(c).

 
“Parent Permitted Lien” means a Lien (i) for Taxes or governmental assessments, charges or claims of payment not yet delinquent, being contested in

good faith or for which adequate accruals or reserves have been established, (ii) which is a carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s
or other similar Lien arising in the ordinary course of business consistent with past practice, (iii) securing Indebtedness or any other liability which is
disclosed on the most recent consolidated balance sheet of Parent or notes thereto or Indebtedness permitted pursuant to Section 6.2(b)(viii) hereto, (iv) Liens
attaching to subsequently acquired property pursuant to the terms of Indebtedness permitted by Section 6.2(b)(viii) hereto, (v) which is a license or other
grant of rights to use Intellectual Property, (vi) that is a purchase money security interest, (vii) relating to lessors’ interests in leased property, (viii) permitted
under the agreements set forth on Section 5.3(c)(i) of the Parent Disclosure Schedule, (ix) which does not and would not reasonably be expected to materially
impair the continued use of a Parent Owned Real Property or a Parent Leased Real Property as currently operated, (x) or which is set forth on Section 1.1(a) of
the Parent Disclosure Schedule.

 
“Parent Superior Offer” means a bona fide written Parent Acquisition Proposal (provided that for purposes of this definition, the applicable

percentages in clauses (i), (ii) and (iii) of the definition of Parent Acquisition Transaction shall be 50% rather than 20%) made by any Third Party which did
not result from, or arise in connection with, any breach of Section 6.5, which Parent’s Board of Directors determines in good faith, after consultation with a
financial advisor of nationally recognized reputation and outside legal counsel, and taking into account the legal, financial, regulatory and other aspects of
such Parent Acquisition Proposal (including the availability of financing), the conditionality of and contingencies related to such proposal, the expected
timing and risk of completion, the identity of the Person making such proposal and such other factors that are deemed relevant by Parent’s Board of Directors,
is more favorable to Parent’s stockholders than the transactions contemplated by this Agreement, after taking into account any revised proposal by the
Company to amend the terms of this Agreement which are committed to in writing (including pursuant to Section 6.5(e).

 
“Parent Termination Fee” means $120,000,000.
 
“Person” means an individual, a corporation, a partnership, a limited liability company, an association, a trust or any other entity, group (as such

term is used in Section 13 of the Exchange Act) or organization, including a Governmental Entity, and any permitted successors and assigns of such Person.
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“Plan of Reorganization” means the Amended and Restated Second Amended Joint Chapter 11 Plan of Reorganization for Mirant Corporation and

its Affiliated Debtors, dated as of December 9, 2005, as confirmed by the United States Bankruptcy Court for the Northern District of Texas by order dated
December 9, 2005.

 
“Requested Consents” means the consents of holders of a majority in principal amount of the applicable class of Notes to the amendments to the

indenture in respect thereof described in Section 6.19 of the Company Disclosure Schedule.
 
“Subsidiary” of any Person means (i) a corporation more than 50% of the combined voting power of the outstanding voting stock of which is owned,

directly or indirectly, by such Person or by one or more other Subsidiaries of such Person or by such Person and one or more other Subsidiaries thereof, (ii) a
partnership of which such Person, or one or more other Subsidiaries of such Person or such Person and one or more other Subsidiaries thereof, directly or
indirectly, is the general partner and has the power to direct the policies, management and affairs of such partnership, (iii) a limited liability company of
which such Person or one or more other Subsidiaries of such Person or such Person and one or more other Subsidiaries thereof, directly or indirectly, is the
managing member and/or has the power to direct the policies, management and affairs of such company or (iv) any other Person (other than a corporation,
partnership or limited liability company) in which such Person, or one or more other Subsidiaries of such Person or such Person and one or more other
Subsidiaries thereof, directly or indirectly, has at least a majority ownership and power to direct the policies, management and affairs thereof.

 
“Takeover Laws” means any “moratorium,” “control share acquisition,” “fair price,” “supermajority,” “affiliate transactions” or “business

combination statute or regulation” or other similar state antitakeover Laws.
 
“Taxes” means any and all domestic or foreign, federal, state, local or other taxes of any kind (together with any and all interest, penalties, additions

to tax and additional amounts imposed with respect thereto) imposed by any Governmental Entity, including taxes on or with respect to income, franchises,
windfall or other profits, gross receipts, occupation, property, transfer, sales, use, capital stock, severance, alternative minimum, payroll, employment,
unemployment, social security, workers’ compensation or net worth, and taxes in the nature of excise, withholding, ad valorem or value added or other taxes,
fees, duties, levies, customs, tariffs, imposts, assessments, obligations and charges of the same or a similar nature to any of the foregoing.

 
“Tax Return” means any return, report or similar filing (including the attached schedules) required to be filed with respect to Taxes, including any

information return, claim for refund, amended return or declaration of estimated Taxes.
 
“Third Party” means any Person or group of Persons, including as defined in Section 13(d) of the Exchange Act, other than Parent and its

Subsidiaries (or any group comprised of Parent and/or its Subsidiaries) and the Company and the Company’s Subsidiaries (or any group comprised of Parent
and/or its Subsidiaries).
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“Trust Indenture Act” means the Trust Indenture Act of 1939.
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Each of the following terms is defined on the page set forth opposite such term:

 
2004 Senior Note Indenture 5
2010 Senior Notes Indenture 5
2013 Annual Meeting 94
2014 Annual Meeting 94
2015 Annual Meeting 94
Acceptable Confidentiality Agreement 5
Acquisition Proposal 5
Action 91
Affiliate 5
Agreement 4
Alternative Financing 99
Available Funds 5
Benefit Plans 5
Business Day 5
Cancelled Shares 21
Certificate of Merger 19
Change in Control Offer 96
Change of Recommendation 6
Charter Restrictions 29
Closing 19
Closing Date 19
Code 4
Common Shares Trust 22
Company 4
Company 2012 Budget 66
Company 2013 Budget 66
Company Acquisition Proposal 6
Company Acquisition Transaction 6
Company Approvals 28
Company Benefit Plans 32
Company Change of Recommendation 77
Company Common Stock 21
Company Credit Facility 98
Company Directors 94
Company Disclosure Schedule 25
Company Employees 37
Company Equity Awards 27
Company Expense Reimbursement 111
Company Fairness Opinion 41
Company Financial Advisor 41
Company Intellectual Property 38
Company Leased Real Property 39
Company Material Adverse Effect 6
Company Material Contract 42
Company Organizational Documents 26
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Company Owned Real Property 39
Company Permits 31
Company Permitted Lien 7
Company Preferred Stock 26
Company Real Property Leases 39
Company Recommendation 29
Company Related Parties 112
Company Rights 7
Company Rights Agreement 7
Company RSUs 86
Company SEC Documents 29
Company Stock Option 86
Company Stock Plans 86
Company Stockholder Approval 40
Company Stockholders’ Meeting 85
Company Superior Offer 8
Company Systems 39
Company Tax Opinion 104
Company Termination Fee 8
Company Trading Policies 43
Company’s Counsel 93
Confidentiality Agreement 75
Consent Solicitation 8
Control 8
Controlled Group Liability 8
CPUC 28
Debt Offering Documents 96
Debt Offers 96
Derivative Product 8
DGCL 19
DGCL 203 Restrictions 29
Effective Time 20
End Date 106
Enforceability Exceptions 28
Environment 8
Environmental Law 9
ERISA 9
Excess Shares 22
Exchange Act 28
Exchange Agent 23
Exchange Fund 23
Exchange Ratio 21
FCC 28
Fee Letters 63
FERC 28
FERC Approval 28
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Financing 9
Financing Commitment 9
Form S-4 34
FPA 28
GAAP 30
Governmental Entity 28
Hazardous Materials 9
HSR Act 28
Indebtedness 9
Indemnified Party 91
Indentures 9
Intellectual Property 9
Joint Proxy Statement 35
Knowledge 10
Law 31
Laws 31
Lien 29
Maximum Premium 92
Merger 4
Merger Consideration 21
Merger Sub 4
Net Company Position 43
Net Parent Position 61
New Plans 88
Newco Employees 87
Notes 10
Notes Put Offers 10
NRC 28
NYPSC 28
NYSE 22
Other Proxy Materials 84
Parent 4
Parent 2012 Budget 71
Parent 2013 Budget 72
Parent 3.625% Preferred Stock 45
Parent Acquisition Proposal 10
Parent Acquisition Transaction 10, 11
Parent Approvals 47
Parent Benefit Plans 51
Parent Change of Recommendation 81
Parent Common Stock 4
Parent Debt Offers 96
Parent Directors 94
Parent Disclosure Schedule 44
Parent Employees 56
Parent Equity-Based Awards 45
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Parent Expense Reimbursement 111
Parent Fairness Opinions 59
Parent Financial Advisors 59
Parent Intellectual Property 57
Parent Leased Real Property 58
Parent Material Adverse Effect 11
Parent Material Contract 60
Parent Organizational Documents 45
Parent Owned Real Property 58
Parent Permits 50
Parent Permitted Lien 12
Parent Preferred Stock 45
Parent Real Property Leases 58
Parent Recommendation 48
Parent Related Parties 112
Parent SEC Documents 48
Parent Stock Option 86
Parent Stock Plans 45
Parent Stockholder Approval 59
Parent Stockholders’ Meeting 85
Parent Superior Offer 12
Parent Systems 57
Parent Tax Opinion 105
Parent Termination Fee 12
Parent Trading Policies 61
Parent’s Counsel 93
Permitted Encumbrances 39, 58
Person 12
PSL 28
PUCT 28
PUHCA 2005 35
Representatives 74
Requested Consents 13
Required Information 101
Requisite Regulatory Approvals 103
Reserved Shares 26
Sarbanes-Oxley Act 30
SEC 29
Securities Act 28
Share 21
STNP 50
STNP Permits 50
Stock Issuance 4
STPNOC 49
Subsidiary 13
Surviving Corporation 19
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Takeover Laws 13
Tax Return 13
Taxes 13
Termination Date 63
Third Party 13
Trust Indenture Act 14
WARN Act 38
 

Section 1.2                                       Interpretations.  When a reference is made in this Agreement to an Article or Section, such reference shall be to an Article or
Section of this Agreement unless otherwise indicated.  Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall be
deemed to be followed by the words “without limitation.”  The words “hereof,” “herein” and “hereunder” and words of similar import when used in this
Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement.  All terms defined in this Agreement shall have the
defined meanings when used in any certificate or other document made or delivered pursuant thereto unless otherwise defined therein.  The definitions
contained in this Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter
genders of such term.  Any statute defined or referred to herein means such statute as from time to time amended, modified or supplemented, including by
succession of comparable successor statutes.  References in this Agreement to specific laws or to specific provisions of laws shall include all rules and
regulations promulgated thereunder.  The word “extent” and the phrase “to the extent” shall mean the degree to which a subject or other thing extends and
not simply “if.”

 
ARTICLE II

 
THE MERGER

 
Section 2.1                                       The Merger.  At the Effective Time, upon the terms and subject to the conditions set forth in this Agreement and in accordance

with the applicable provisions of the General Corporation Law of the State of Delaware (the “DGCL”), Merger Sub shall be merged with and into the
Company, whereupon the separate corporate existence of Merger Sub shall cease, and the Company shall continue its corporate existence under Delaware law
as the surviving corporation in the Merger (the “Surviving Corporation”) and a direct wholly-owned subsidiary of Parent.

 
Section 2.2                                       Closing.  The closing of the Merger (the “Closing”) shall take place at the offices of Kirkland & Ellis LLP, 601 Lexington

Avenue, New York, NY 10022 at 10:00 a.m., local time, on the date (the “Closing Date”) that is the third Business Day after the satisfaction or waiver (to the
extent permitted by applicable Law) of the conditions set forth in Article VII (other than those conditions that by their nature are to be satisfied by action
taken at the Closing, but subject to the satisfaction or waiver of such conditions), or at such other place, date and time as the Company and Parent may agree
in writing.

 
Section 2.3                                       Effective Time.  On the Closing Date, the Company and Merger Sub shall file the certificate of merger (the “Certificate of

Merger”), executed in accordance with, and
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containing such information as is required by, the relevant provisions of the DGCL with the Secretary of State of the State of Delaware.  The Merger shall
become effective at such time as the Certificate of Merger is duly filed with the Secretary of State of the State of Delaware, or at such later time as is agreed
between the parties and specified in the Certificate of Merger in accordance with the relevant provisions of the DGCL (such date and time is hereinafter
referred to as the “Effective Time”).

 
Section 2.4                                       Effects of the Merger.  The effects of the Merger shall be as provided in this Agreement and in the applicable provisions of the

DGCL.  Without limiting the generality of the foregoing, and subject thereto, at the Effective Time, all of the property, rights, privileges, powers and
franchises of the Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities and duties of the Company and Merger Sub shall
become the debts, liabilities and duties of the Surviving Corporation, all as provided under the DGCL.

 
Section 2.5                                       Certificate of Incorporation and By-laws of the Surviving Corporation.
 

(a)                                  At the Effective Time, the certificate of incorporation of the Company as in effect immediately prior to the Effective Time shall be
amended in the Merger to read in its entirety as the certificate of incorporation of Merger Sub in effect immediately prior to the Merger (except that the name
of the corporation shall be “GenOn Energy, Inc.” and with such modifications as may be required by Section 6.11), and as so amended shall be the certificate
of incorporation of the Surviving Corporation until thereafter amended in accordance with the provisions thereof and hereof and applicable Law.

 
(b)                                 At the Effective Time, the by-laws of Merger Sub as in effect immediately prior to the Effective Time shall be amended in the

Merger to read in their entirety in the form of the by-laws of Merger Sub as in effect immediately prior to the Merger (except that the name of the corporation
shall be “GenOn Energy, Inc.” and with such modifications as may be required by Section 6.11), and as so amended shall be the by-laws of the Surviving
Corporation until thereafter amended in accordance with the provisions thereof and hereof and applicable Law.

 
Section 2.6                                       Directors.  Subject to applicable Law, the directors of Merger Sub immediately prior to the Effective Time shall be the initial

directors of the Surviving Corporation and shall hold office until their respective successors are duly elected and qualified, or their earlier death, resignation
or removal.

 
Section 2.7                                       Officers.  The officers of the Company immediately prior to the Effective Time shall be the initial officers of the Surviving

Corporation and shall hold office until their respective successors are duly elected and qualified, or their earlier death, resignation or removal.
 
Section 2.8                                       Certificate of Incorporation and Bylaws of Parent.
 

(a)                                  Subject to the receipt of Parent Stockholder Approval, Parent shall take all necessary actions to cause the Parent Charter
Amendment to become effective at or immediately following the Effective Time, and Parent’s Amended and Restated Certificate of Incorporation, as
amended by the Parent Charter Amendment, shall be the certificate of incorporation of Parent until thereafter amended in accordance with the provisions
thereof and applicable Law.

 
20



 
(b)                                 Parent shall take all necessary actions to cause the by-laws of Parent to be amended and restated as of the Effective Time in the

form attached hereto as Exhibit B (with such changes as necessary to reflect the applicable provisions based on the actual Closing Date).
 

Section 2.9                                       Alternative Structures.  The parties agree to reasonably cooperate in the consideration and implementation of alternative
structures to effect the business combination contemplated by this Agreement as long as any such alternative structure does not (a) impose any material delay
on, or condition to, the consummation of the Merger, (b) cause any condition set forth in Article VII to not be capable of being satisfied (unless duly waived
by the party entitled to the benefits thereof), or (c) adversely affect any of the parties hereto or either of the parties’ stockholders.

 
ARTICLE III

 
CONVERSION OF SHARES; EXCHANGE OF CERTIFICATES

 
Section 3.1                                       Effect on Capital Stock.  At the Effective Time, by virtue of the Merger and without any further action on the part of the Company,

Merger Sub or the holders of any securities of the Company or Merger Sub:
 

(a)                                  Conversion of Company Common Stock.  Subject to Sections 3.1(b) and 3.1(d), each share of common stock of the Company, par
value $0.001 per share (“Company Common Stock”), issued and outstanding immediately prior to the Effective Time (each such share, a “Share”), excluding
any Cancelled Shares, shall at the Effective Time automatically be converted into the right to receive, 0.1216 (the “Exchange Ratio”) fully paid and
nonassessable shares of Parent Common Stock (the “Merger Consideration”).

 
(b)                                 Cancellation of Shares.  Each Share that is owned directly or indirectly by Parent or Merger Sub or any of their respective

Subsidiaries immediately prior to the Effective Time or held directly or indirectly by the Company or any of its Subsidiaries immediately prior to the
Effective Time (in each case, other than the Reserved Shares and any other Shares held by such Persons on behalf of third parties) (the “Cancelled Shares”)
shall, by virtue of the Merger and without any further action on the part of any Person, be cancelled and shall cease to exist, and no consideration shall be
delivered in exchange for such cancellation.

 
(c)                                  Conversion of Merger Sub Common Stock.  Each share of common stock, par value $0.01 per share, of Merger Sub issued and

outstanding immediately prior to the Effective Time shall automatically be converted into and become one validly issued, fully paid and nonassessable share
of common stock, par value $0.01 per share, of the Surviving Corporation and shall constitute the only outstanding shares of capital stock of the Surviving
Corporation.  From and after the Effective Time, all certificates representing the common stock of Merger Sub shall be deemed for all purposes to represent
the number of shares of common stock of the Surviving Corporation into which they were converted in accordance with the immediately preceding sentence.
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(d)                                 Fractional Shares.
 

(i)                                     No fractional shares of Parent Common Stock shall be issued in the Merger, but in lieu thereof each former holder of
Shares otherwise entitled to a fractional share of Parent Common Stock (after aggregating all fractional shares of Parent Common Stock issuable to
such holder) will be entitled to receive, from the Exchange Agent in accordance with the provisions of this Section 3.1(d), a cash payment in lieu of
such fractional share of Parent Common Stock representing such holder’s proportionate interest, if any, in the proceeds from the sale by the
Exchange Agent (reduced by any fees of the Exchange Agent attributable to such sale) in one or more transactions of shares of Parent Common
Stock equal to the excess of (A) the aggregate number of shares of Parent Common Stock to be delivered to the Exchange Agent by Parent pursuant
to Section 3.2(a) over (B) the aggregate number of whole shares of Parent Common Stock to be distributed to the holders of Shares pursuant to
Section 3.2(b) (such excess, the “Excess Shares”).  The parties acknowledge that payment of the cash consideration in lieu of issuing fractional
shares of Parent Common Stock was not separately bargained-for consideration but merely represents a mechanical rounding off for purposes of
avoiding the expense and inconvenience to Parent that would otherwise be caused by the issuance of fractional shares of Parent Common Stock.  As
soon as reasonably practicable after the Effective Time, the Exchange Agent, as agent for the holders of Shares that would otherwise receive
fractional shares of Parent Common Stock, shall sell the Excess Shares at the then-prevailing prices on the New York Stock Exchange (the “NYSE”)
in the manner provided in Section 3.1(d)(ii).

 
(ii)                                  The sale of the Excess Shares by the Exchange Agent, as agent for the holders of Shares that would otherwise receive

fractional shares of Parent Common Stock, shall be executed on the NYSE through one or more member firms of the NYSE and shall be executed in
round lots to the extent practicable.  Until the proceeds of such sale or sales have been distributed to the holders of Shares, the Exchange Agent shall
hold such proceeds in trust for the holders of Shares that would otherwise receive fractional shares of Parent Common Stock (the “Common Shares
Trust”).  The Exchange Agent shall determine the portion of the Common Shares Trust to which each former holder of Shares shall be entitled, if any,
by multiplying (A) the amount of the aggregate proceeds comprising the Common Shares Trust by (B) a fraction, (x) the numerator of which is the
amount of the fractional share interest to which such former holder of Shares would otherwise be entitled and (y) the denominator of which is the
aggregate amount of fractional share interests to which all holders of Shares would otherwise be entitled.

 
(iii)                               As soon as practicable after the determination of the amount of cash, if any, to be paid to holders of Shares in lieu of any

fractional shares of Parent Common Stock, the Exchange Agent shall make available such amounts to such holders of shares of Parent Common
Stock without interest, subject to and in accordance with Section 3.2.

 
(e)                                  Adjustments to the Exchange Ratio.  If at any time during the period between the date of this Agreement and the Effective Time,

any change in the outstanding shares of capital stock of the Company or Parent (or any other securities convertible therefor or
 

22



 
exchangeable thereto) shall occur as a result of any reclassification, stock split (including a reverse stock split) or combination, exchange or readjustment of
shares, or any stock dividend or stock distribution with a record date during such period, the Exchange Ratio, the Merger Consideration and any other
similarly dependent items shall be equitably adjusted to provide to Parent, Merger Sub and the holders of Shares the same economic effect as contemplated
by this Agreement prior to such action, and thereafter, all references in this Agreement to the “Exchange Ratio” shall be references to the Exchange Ratio as
so adjusted; provided, however, that nothing in this Section 3.1(e) shall be deemed to permit or authorize any party hereto to effect any such change that it is
not otherwise authorized or permitted to undertake pursuant to this Agreement.  For the avoidance of doubt, the issuance or distribution of Reserved Shares
shall not give rise to any adjustment under the terms of this Section 3.1(e).

 
Section 3.2                                       Exchange of Shares.
 

(a)                                  Exchange Agent.  Prior to the Effective Time, Parent shall appoint an exchange agent reasonably acceptable to the Company (the
“Exchange Agent”) for the purpose of exchanging Shares for the Merger Consideration.  Prior to the Effective Time, Parent shall deposit, or shall cause to be
deposited, with the Exchange Agent, in trust for the benefit of holders of the Shares and the Company RSUs, shares of Parent Common Stock in book-entry
form issuable pursuant to Section 3.1(a).  Following the Effective Time, Parent agrees to make available to the Exchange Agent, from time to time as needed,
cash sufficient to pay any dividends and other distributions pursuant to Section 3.2(c).  All book-entries representing shares of Parent Common Stock
(including the amount of any dividends or other distributions payable with respect thereto pursuant to Section 3.2(c) and cash in lieu of any fractional shares
of Parent Common Stock to be paid pursuant to Section 3.1(d)) are hereinafter referred to as the “Exchange Fund”.

 
(b)                                 Exchange Procedures.  As soon as reasonably practicable after the Effective Time and in any event not later than the fifth Business

Day following the Effective Time, Parent shall cause the Exchange Agent to transmit (or mail in the case of certificated Shares) to each former holder of
Shares, which at the Effective Time were converted into the right to receive the Merger Consideration pursuant to Section 3.1, (i) a letter of transmittal (which
shall specify that delivery shall be effected, and that risk of loss and title to the Shares shall pass, only upon delivery of the Shares to the Exchange Agent and
which shall be in form and substance reasonably satisfactory to Parent and the Company) and (ii) instructions for use in effecting the surrender of the Shares
in exchange for whole shares of Parent Common Stock, cash in lieu of any fractional shares of Parent Common Stock pursuant to Section 3.1(d) and any
dividends or other distributions payable pursuant to Section 3.2(c).  Upon surrender of Shares for cancellation and exchange to the Exchange Agent, together
with such letter of transmittal, duly completed and validly executed in accordance with the instructions thereto, and such other documents as may reasonably
be required by the Exchange Agent, the holder of such Shares shall be entitled to receive in exchange therefor that number of whole shares of Parent Common
Stock (after taking into account all Shares surrendered by such holder) to which such holder is entitled pursuant to Section 3.1 (which shall be in
uncertificated book entry form unless a physical certificate is requested), payment by check in lieu of fractional shares of Parent Common Stock which such
holder is entitled to receive pursuant to Section 3.1(d) and any dividends or distributions payable pursuant to Section 3.2(c), and the Shares so surrendered
shall
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forthwith be cancelled.  If any portion of the Merger Consideration is to be registered in the name of a Person other than the Person in whose name the
applicable surrendered Share is registered, it shall be a condition to the registration thereof that the surrendered Share be in proper form for transfer and that
the Person requesting such delivery of the Merger Consideration pay any transfer or other similar Taxes required as a result of such registration in the name of
a Person other than the registered holder of such Share or establish to the satisfaction of the Exchange Agent that such Tax has been paid or is not payable. 
Until surrendered as contemplated by this Section 3.2(b), each Share shall be deemed at any time after the Effective Time to represent only the right to receive
the Merger Consideration (and any amounts to be paid pursuant to Section 3.1(d) or Section 3.2(c)) upon such surrender.  No interest shall be paid or shall
accrue on any amount payable pursuant to Section 3.1(d) or Section 3.2(c).

 
(c)                                  Distributions with Respect to Unexchanged Shares.  No dividends or other distributions with respect to shares of Parent Common

Stock with a record date after the Effective Time shall be paid to the holder of any unsurrendered Share with respect to the shares of Parent Common Stock
represented thereby, and no cash payment in lieu of fractional shares of Parent Common Stock shall be paid to any such holder pursuant to Section 3.1(d),
until such Share has been surrendered in accordance with this Article III.  Subject to applicable Law, following surrender of any such Share, there shall be
paid to the record holder thereof, without interest, (i) promptly after such surrender, the number of whole shares of Parent Common Stock issuable in
exchange therefor pursuant to this Article III, together with any cash payable in lieu of any fractional share of Parent Common Stock to which such holder is
entitled pursuant to Section 3.1(d) and the amount of any dividends or other distributions with a record date after the Effective Time theretofore paid with
respect to such whole shares of Parent Common Stock and (ii) at the appropriate payment date (if any), the amount of dividends or other distributions with a
record date after the Effective Time and a payment date subsequent to such surrender payable with respect to such whole shares of Parent Common Stock.

 
(d)                                 No Further Ownership Rights in Company Common Stock; Closing of Transfer Books.  All shares of Parent Common Stock issued

upon the surrender for exchange of Shares in accordance with the terms of this Article III and any cash paid pursuant to Section 3.1(d) or Section 3.2(c) shall
be deemed to have been issued (or paid) in full satisfaction of all rights pertaining to the Shares.  After the Effective Time, the stock transfer books of the
Company shall be closed, and there shall be no further registration of transfers on the stock transfer books of the Surviving Corporation of the Shares which
were outstanding immediately prior to the Effective Time.  If, after the Effective Time, Shares are presented to the Surviving Corporation or the Exchange
Agent for any reason, they shall be cancelled and exchanged as provided in this Article III.

 
(e)                                  Termination of Exchange Fund.  Any portion of the Exchange Fund (including the proceeds of any investments thereof) that

remains undistributed to the former holders of Shares for one year after the Effective Time shall be delivered to Parent upon demand, and any former holders
of Shares who have not theretofore complied with this Article III shall thereafter look only to Parent for payment of their claim for the Merger Consideration,
any cash in lieu of any fractional shares of Parent Common Stock pursuant to Section 3.1(d) and any dividends or distributions pursuant to Section 3.2(c).
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(f)                                    No Liability.  Notwithstanding anything in this Agreement to the contrary, none of the Company, Parent, Merger Sub, the

Surviving Corporation, the Exchange Agent or any other Person shall be liable to any former holder of Shares for any amount properly delivered to a public
official pursuant to any applicable abandoned property, escheat or similar Law.

 
(g)                                 Withholding Taxes.  The Exchange Agent, the Surviving Corporation and Parent shall be entitled to deduct and withhold from the

consideration otherwise payable under this Agreement to any former holder of Shares or holder of Company RSUs, such amounts as are required to be
withheld or deducted under the Code or any provision of U.S. state, local or foreign Tax Law with respect to the making of such payment.  To the extent that
amounts are so withheld or deducted and paid over to the applicable Governmental Entity, such withheld or deducted amounts shall be treated for all
purposes of this Agreement as having been paid to the holder of the Shares or holder of the Company RSUs, in respect of which such deduction and
withholding were made.

 
(h)                                 Lost, Stolen or Destroyed Certificates. In the event any certificate formerly representing Shares shall have been lost, stolen or

destroyed, upon the making of an affidavit of that fact by the Person claiming such certificate to be lost, stolen or destroyed and, if requested by Parent or the
Surviving Corporation, the delivery by such Person of a bond (in such amount as Parent or the Surviving Corporation may reasonably direct) as indemnity
against any claim that may be made against the Exchange Agent, Parent or the Surviving Corporation on account of the alleged loss, theft or destruction of
such certificate, the Paying Agent will issue in exchange for such lost, stolen or destroyed certificate the Merger Consideration deliverable in respect thereof
as determined in accordance with this Article III.

 
Section 3.3                                       No Dissenters’ Rights.  In accordance with Section 262 of the DGCL, no appraisal rights shall be available to holders of Company

Common Stock in connection with the Merger.
 

ARTICLE IV
 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

Except as disclosed in (1) any Company SEC Documents filed with or furnished to the SEC at least two Business Days prior to the date hereof
(excluding any disclosures set forth in any “risk factor” or “forward looking statements” section) where the relevance of the information as an exception to (or
disclosure for purposes of) a particular representation is reasonably apparent on the face of such disclosure (provided, that this clause (1) shall not apply to
any representations or warranties set forth in Section 4.2) and including for these purposes any document included in the exhibit list in any Company SEC
Document, or (2) the disclosure schedule delivered by the Company to Parent prior to the execution of this Agreement (the “Company Disclosure Schedule”)
(each section of which qualifies the correspondingly numbered representation, warranty or covenant if specified therein and such other representations,
warranties or covenants where its relevance as an exception to (or disclosure for purposes of) such other representation, warranty or covenant is reasonably
apparent from a reading of such disclosure, the Company represents and warrants to Parent and Merger Sub as follows:
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Section 4.1                                       Qualification, Organization, Subsidiaries, etc.
 

(a)                                  The Company is duly incorporated, validly existing and in good standing under the Laws of the State of Delaware and has all
requisite corporate power and authority to own, lease and operate its properties and assets, to carry on its business as presently conducted and to perform its
material obligations under all Company Material Contracts to which it is a party or under which it is bound.  The Company is qualified to do business and is
in good standing as a foreign corporation in each jurisdiction where the ownership, leasing or operation of its assets or properties or conduct of its business
requires such qualification, except where the failure to be so qualified or in good standing would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect.

 
(b)                                 Each of the Company’s Subsidiaries is a legal entity duly organized, validly existing and in good standing under the Laws of its

respective jurisdiction of organization and has all requisite corporate or similar power and authority to own, lease and operate its properties and assets, to
carry on its business as presently conducted and to perform its material obligations under all Company Material Contracts to which it is a party or under
which it is bound, and is qualified to do business and is in good standing as a foreign corporation in each jurisdiction where the ownership, leasing or
operation of its assets or properties or conduct of its business requires such qualification, except where the failure to be so organized, validly existing,
qualified or in good standing, or to have such power or authority, would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.

 
(c)                                  The Company has publicly filed with the SEC or made available to Parent prior to the date of this Agreement a true and complete

copy of the Company’s certificate of incorporation and by-laws, each as amended through the date hereof (collectively, the “Company Organizational
Documents”).

 
Section 4.2                                       Capital Stock.
 

(a)                                  The authorized capital stock of the Company consists of 2,000,000,000 shares of Company Common Stock and 125,000,000
shares of preferred stock, par value $0.001 per share (“Company Preferred Stock”).  As of July 18, 2012, (i) 771,594,084 shares of Company Common Stock
were issued and outstanding, (ii) 1,306,411 shares of Company Common Stock held in reserve in satisfaction of the terms of the Plan of Reorganization (the
“Reserved Shares”), (iii) no shares of Company Common Stock were held in treasury, (iv) 29,442,308 shares of Company Common Stock were issuable
pursuant to the Company Stock Plans in respect of outstanding Company Stock Options and Company RSUs, (v) no shares of Company Preferred Stock were
issued or outstanding and (vi) 2,000,000 shares of Company Preferred Stock were designated as Series A Preferred Stock and reserved and available for
issuance pursuant to the Company Rights Agreement.  Section 4.2(a) of the Company Disclosure Schedule sets forth each Company Stock Option and
Company RSU outstanding as of July 18, 2012, including the number of shares of Company Common Stock subject to such Company Stock Option or
Company RSU, and the exercise price for any Company Stock Option, all of which were granted under the Company Stock Plans.  All outstanding shares of
Company Common Stock are duly authorized, validly issued, fully paid and nonassessable and free of pre-emptive rights and all shares of Company
Common Stock reserved for issuance as noted in
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clause (iii), when issued in accordance with the respective terms thereof, will be duly authorized, validly issued, fully paid and nonassessable and free of pre-
emptive rights.

 
(b)                                 Other than (i) Shares which may be issued under the Plan of Reorganization and (ii) Shares which may be issued upon the

exchange of Company Rights pursuant to and accordance with the Company Rights Agreement, there are no outstanding subscriptions, options, “phantom”
stock rights, stock appreciation rights, stock-based performance units or other equity based awards, warrants, calls, convertible securities or other similar
rights, agreements or commitments relating to the issuance of capital stock to which the Company or any of its Subsidiaries is a party obligating the
Company or any of its Subsidiaries to (A) issue, transfer or sell any shares of capital stock or other equity interests of the Company or any Subsidiary of the
Company or securities convertible into or exchangeable for such shares or equity interests, (B) grant, extend or enter into any such subscription, option,
warrant, call, convertible securities or other similar right, agreement or arrangement, (C) redeem or otherwise acquire any such shares of capital stock or other
equity interests, or (D) give any Person the right to receive any economic benefit or right similar to or derived from the economic benefits and rights accruing
to holders of equity securities of the Company or any of its Subsidiaries.

 
(c)                                  Neither the Company nor any of its Subsidiaries has outstanding bonds, debentures, notes or other indebtedness, the holders of

which have the right to vote (or which are convertible into or exercisable for securities having the right to vote) with the stockholders of the Company on any
matter.

 
(d)                                 There are no voting trusts or other agreements or understandings to which the Company or any of its Subsidiaries is a party with

respect to the voting or registration of the capital stock or other equity interest of the Company or any of its Subsidiaries.
 
(e)                                  The Company has delivered or made available to Parent an accurate and complete copy of the Company Stock Plans and the forms

of agreement underlying Company Stock Options and Company RSUs granted under the Company Stock Plans (collectively, “Company Equity Awards”). 
There have been no repricings of any Company Stock Options through amendments, cancellation and reissuance or other means during the current or prior
two calendar years.  None of the Company Equity Awards have been granted in contemplation of the Merger or the transactions contemplated in this
Agreement and, except for grants made in accordance with Section 6.1(b)(iv) or (xiii), no Company Equity Awards have been granted since May 10, 2012. 
None of the Company Stock Options was granted with an exercise price below or deemed to be below the per Share closing price (or in the case of grants
made before December 3, 2010, the average high-low trading price) on the NYSE on the date of grant.  All grants of Company Equity Awards were validly
made and properly approved by the Board of Directors of the Company (or a duly authorized committee or subcommittee thereof) in compliance with all
applicable Law and recorded on the consolidated financial statements of the Company in accordance with GAAP, and, where applicable, no such grants
involved any “back dating,” “forward dating” or similar practices with respect to grants of Company Stock Options.

 
(f)                                    All of the outstanding capital stock of, or other equity or voting interest in, each Subsidiary of the Company (i) are duly

authorized, validly issued, fully paid and nonassessable and free of pre-emptive rights and (ii) are owned, directly or indirectly, by the
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Company, free and clear of all Liens (other than Permitted Liens) and free of any other restriction (including any restriction on the right to vote, sell or
otherwise dispose of such capital stock or other equity or voting interest) that would prevent the operation by the Surviving Corporation of such Subsidiary’s
business as presently conducted.  No Subsidiary of the Company owns, directly or indirectly, any Company Common Stock or Company Preferred Stock.

 
Section 4.3                                       Corporate Authority Relative to this Agreement; No Violation.
 

(a)                                  The Company has all requisite corporate power and authority to enter into this Agreement and, subject to receipt of the Company
Stockholder Approval, to consummate the transactions contemplated hereby.  The execution and delivery of this Agreement and the consummation of the
transactions contemplated hereby have been duly and validly authorized by the Board of Directors of the Company and, except for the Company
Stockholder Approval, no other corporate proceedings on the part of the Company are necessary to authorize the consummation of the transactions
contemplated hereby.  This Agreement has been duly and validly executed and delivered by the Company and, assuming this Agreement constitutes the
legal, valid and binding agreement of Parent and Merger Sub, constitutes the legal, valid and binding agreement of the Company, enforceable against the
Company in accordance with its terms, except that (i) such enforcement may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or
other similar Laws, now or hereafter in effect, relating to creditors’ rights generally and (ii) equitable remedies of specific performance and injunctive and
other forms of equitable relief may be subject to equitable defenses and to the discretion of the court before which any proceeding therefor may be brought
(clauses (i) and (ii), the “Enforceability Exceptions”).

 
(b)                                 Except as may be required under or in relation to (i) the DGCL, (ii) the Securities Exchange Act of 1934 (the “Exchange Act”),

(iii) the Securities Act of 1933 (the “Securities Act”), (iv) the rules and regulations of the NYSE, (v) the Hart-Scott-Rodino Antitrust Improvements Act of
1976, as amended (the “HSR Act”), (vi) the Federal Power Act, as amended (the “FPA”), and the approval of the Federal Energy Regulatory Commission (the
“FERC”) thereunder (the “FERC Approval”), (vii) the rules and regulations of the Public Utility Commission of Texas (the “PUCT”) and the approval of the
PUCT thereunder, or PUCT’s determination that no such approval is required, (viii) the New York Public Service Law, as amended, (the “PSL”) (including
§69 and §70 thereof) and the approval of the New York Public Service Commission (the “NYPSC”) thereunder, or NYPSC’s determination that no such
approval is required,  (ix) the rules and regulations of the California Public Utilities Commission (the “CPUC”), (x) the rules and regulations of the Nuclear
Regulatory Commission (“NRC”) and the approval of the NRC thereunder, or the NRC’s determination that no such approval is required, (xi) pre-approvals
of license transfers by the Federal Communications Commission (the “FCC”) and (xii) the approvals set forth in Section 4.3(b) of the Company Disclosure
Schedule (the approvals or other actions contemplated by clauses (i) through (xi), collectively, the “Company Approvals”), and, subject to the accuracy of
the representations and warranties of Parent and Merger Sub in Section 5.3(b), no authorization, consent, order, license, permit or approval of, or registration,
declaration, notice or filing with, any United States, state of the United States or foreign governmental or regulatory agency, commission, court, body, entity
or authority (each, a “Governmental Entity”) is necessary, under applicable Law, for the
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consummation by the Company of the transactions contemplated by this Agreement, except for such authorizations, consents, approvals or filings that are
not required to be obtained or made prior to consummation of such transactions or that, if not obtained or made, would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect.

 
(c)                                  The execution and delivery by the Company of this Agreement do not, and, except as described in Section 4.3(b), the

consummation of the transactions contemplated hereby and compliance with the provisions hereof will not (i) result in any violation of, or default (with or
without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or acceleration of any material obligation or to the loss of a
material benefit under any loan, guarantee of indebtedness or credit agreement, note, bond, mortgage, indenture, lease, agreement, contract, instrument,
permit, concession, franchise, right or license binding upon the Company or any of its Subsidiaries or result in the creation of any liens, claims, mortgages,
encumbrances, pledges, deed of trust, security interests, equities or charges of any kind (each, a “Lien”), other than any Company Permitted Liens, in each
case, upon any of the properties or assets of the Company or any of its Subsidiaries, (ii) conflict with or result in any violation of any provision of the
certificate of incorporation or by-laws or other equivalent organizational document, in each case as amended or restated, of the Company or any of its
Subsidiaries or (iii) conflict with or violate any applicable Law, other than, in the case of clauses (i) and (iii), any such violation, conflict, default,
termination, cancellation, acceleration, right, loss or Lien that would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.

 
(d)                                 The Board of Directors of the Company has, at a meeting duly called and held, duly adopted resolutions (i) determining that it is in

the best interest of the Company and its stockholders, and declaring it advisable, to enter into this Agreement, (ii) authorizing and approving the execution,
delivery and performance of this Agreement in accordance with its terms and the consummation of the transactions contemplated hereby, including the
Merger, (iii) directing that the adoption of this Agreement be submitted to a vote at a meeting of the Company’s stockholders, (iv) recommending that the
Company’s stockholders adopt this Agreement (this clause (iv), the “Company Recommendation”), (v) rendering the restrictions in Part II of Article Twelve
of the Company’s certificate of incorporation (the “Charter Restrictions”) inapplicable to the transactions contemplated by this Agreement (including the
Merger), and (vi) rendering the restrictions on “business combinations” (as defined in Section 203 of the DGCL) as set forth in Section 203 of the DGCL (the
“DGCL 203 Restrictions”) inapplicable to this Agreement and the transactions contemplated hereby (including the Merger), which resolutions, as of
immediately prior to the execution of this Agreement, have not been rescinded, modified or withdrawn.

 
Section 4.4                                       Reports and Financial Statements.
 

(a)                                  The Company and each of its Subsidiaries has filed or furnished all forms, documents and reports required to be filed or furnished
prior to the date hereof by it with the Securities and Exchange Commission (the “SEC”) since January 1, 2011 (the “Company SEC Documents”).  As of their
respective dates or, if amended, as of the date of the last such amendment, the Company SEC Documents complied in all material respects with the
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requirements of the Securities Act and the Exchange Act, as the case may be, and none of the Company SEC Documents contained any untrue statement of a
material fact or omitted to state any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under
which they were made, not misleading.  None of the Company’s Subsidiaries, except GenOn Americas Generation, LLC and GenOn Mid-Atlantic, LLC, is
required to file any forms, reports or other documents with the SEC.

 
(b)                                 The consolidated financial statements (including all related notes and schedules) of the Company included in the Company SEC

Documents (i) have been prepared from, and are in accordance with, the books and records of the Company and its Subsidiaries, (ii) fairly present in all
material respects the consolidated financial position of the Company and its consolidated Subsidiaries, as at the respective dates thereof, and the
consolidated results of their operations and their consolidated cash flows for the respective periods then ended (subject, in the case of the unaudited
statements, to normal year-end audit adjustments and to any other adjustments described therein, including the notes thereto), and (iii) have been prepared in
accordance with United States generally accepted accounting principles (“GAAP”) applied on a consistent basis during the periods involved (except as may
be indicated therein or in the notes thereto).  The books and records of the Company and its Subsidiaries have been and are being maintained in all material
respects in accordance with GAAP.  Neither the Company nor any of its Subsidiaries has or is subject to any “off-balance sheet arrangement” (as defined in
Item 303(a)(4)(ii) of Regulation S-K promulgated under the Securities Act), where the result, purpose or intended effect of such arrangement is to avoid
disclosure of any transaction involving, or liabilities of, the Company or any of its Subsidiary’s in the Company’s or such Subsidiary’s published financial
statements or other Company SEC Documents.

 
Section 4.5                                       Internal Controls and Procedures.  The Company has established and maintains disclosure controls and procedures and internal

control over financial reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the Exchange Act) as required by
Rule 13a-15 and Rule 15d-15 under the Exchange Act.  The Company’s disclosure controls and procedures are reasonably designed to ensure that all
material information required to be disclosed by the Company in the reports that it files or furnishes under the Exchange Act is recorded, processed,
summarized and reported within the time periods specified in the rules and forms of the SEC, and that all such material information is accumulated and
communicated to the Company’s management as appropriate to allow timely decisions regarding required disclosure and to make the certifications required
pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act of 2002 (the “Sarbanes-Oxley Act”).  The Company’s management has completed an assessment
of the effectiveness of the Company’s internal control over financial reporting in compliance with the requirements of Section 404 of the Sarbanes-Oxley Act
for the year ended December 31, 2011, and such assessment concluded that such controls were effective.  No executive officer of the Company has failed to
make the certifications required of him or her under Section 302 or 906 of the Sarbanes-Oxley Act with respect to any Company SEC Document, except as
disclosed in certifications filed with the Company SEC Documents.  Neither the Company nor any of its executive officers has received notice from any
Governmental Entity challenging or questioning the accuracy, completeness, form or manner of filing of such certifications.  Since the enactment of the
Sarbanes Oxley Act, neither the Company nor any of its Subsidiaries has made or permitted to remain outstanding any
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prohibited loans to any executive officer of the Company (as defined in Rule 3b-7 under the Exchange Act) or director of the Company or any of its
Subsidiaries.

 
Section 4.6                                       No Undisclosed Liabilities.  Except (a) as reflected or reserved against in the Company’s consolidated balance sheets (or the notes

thereto) included in the Company SEC Documents, (b) as permitted or contemplated by this Agreement, (c) for liabilities and obligations incurred since
December 31, 2011 in the ordinary course of business consistent with past practice and (d) for liabilities or obligations which have been discharged or paid in
full in the ordinary course of business, as of the date hereof, neither the Company nor any Subsidiary of the Company has any liabilities or obligations of any
nature, whether or not accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated balance sheet of the Company and
its consolidated Subsidiaries (or in the notes thereto), other than those which would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect.

 
Section 4.7                                       Compliance with Law; Permits.
 

(a)                                  The Company and each of its Subsidiaries are, and since January 1, 2010 have been, in compliance with and are not in default
under or in violation of any applicable federal, state, local or foreign law, statute, ordinance, rule, regulation, Order or agency requirement of any
Governmental Entity or any common law (collectively, “Laws” and each, a “Law”), except where such non-compliance, default or violation would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  Since January 1, 2010, neither the Company nor any
of its Subsidiaries has received any written notice or, to the Company’s Knowledge, other communication from any Governmental Entity regarding any
actual or possible violation of, or failure to comply with, any Law, except as would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect.

 
(b)                                 The Company and its Subsidiaries are in possession of all franchises, grants, authorizations, licenses, permits, easements, variances,

exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations and Orders of any Governmental Entity, and all rights
under any Company Material Contract with any Governmental Entity, necessary for the Company and its Subsidiaries to own, lease and operate their
properties and assets or to carry on their businesses as they are now being conducted (the “Company Permits”), except where the failure to have any of the
Company Permits would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  All Company Permits are
valid and in full force and effect, and no suspension or cancellation of any such Company Permits is pending or, to the Company’s Knowledge, threatened,
except where the failure to be in full force and effect or for such suspensions or cancellations that would not reasonably be expected to have, individually or
in the aggregate, a Company Material Adverse Effect.  The Company and each of its Subsidiaries are in compliance in all respects with the terms and
requirements of such Company Permits, except where the failure to be in compliance would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect.
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Section 4.8                                       Environmental Laws and Regulations.  Except as would not reasonably be expected to have, individually or in the aggregate, a

Company Material Adverse Effect: (i) no notice, notification, demand, request for information, citation, summons, complaint or Order has been received, no
penalty has been assessed, and, to the Knowledge of the Company, no investigation, action, claim, suit or proceeding is pending or is threatened by any
Governmental Entity or other Person relating to the Company or any Subsidiary of the Company or, to the Knowledge of Company and its Subsidiaries,
against any Person whose liability the Company or any of its Subsidiaries has or may have retained or assumed either contractually or by operation of law,
and relating to or arising out of any Environmental Law, (ii) the Company and its Subsidiaries are, and except for matters that have been fully resolved with
the applicable Governmental Entity, since January 1, 2009 have been in compliance with all Environmental Laws (which compliance includes, but is not
limited to, possession of all permits, franchises, grants, authorizations, licenses, easements, variances, exceptions, consents, certificates, approvals, clearances,
permissions, qualifications and registrations and orders required under Environmental Laws for the conduct of their business or the occupation of their
properties and compliance with the terms and conditions thereof), (iii) the Company is not conducting or paying for any response or corrective action under
any Environmental Law at any location, (iv)  there has been no release, treatment, storage, disposal, arrangement for or permission to dispose of,
transportation, handling, manufacturing, or distribution of, or exposure of any Person to, any Hazardous Materials at any real property currently or, to the
Knowledge of the Company, formerly owned, leased or operated by the Company or any Subsidiary of the Company or, to the Knowledge of the Company, at
any offsite disposal location used by the Company or any Subsidiary of the Company to dispose of any Hazardous Materials, in each case in a manner that
would give rise to a current or future material liability of the Company or any Subsidiary of the Company or, to the Knowledge of Company and its
Subsidiaries, by any Person whose liability the Company or any of its Subsidiaries has or may have retained or assumed either contractually or by operation
of law, under any Environmental Law, (v) since January 1, 2009, the Company has not entered into an indemnity with respect to or, to the Knowledge of the
Company, otherwise assumed or become subject to, any liability of any other Person relating to Environmental Laws or Hazardous Materials, (vi) the
Company is not subject to any claims regarding exposure to asbestos or silica in any product or to the presence or alleged presence of silica or damaged or
friable asbestos in or upon any property, premises or facility and all asbestos and asbestos-containing materials present at the Company Owned Real Property
and, to the extent under the control of the Company or its Subsidiaries, at the Company Leased Real Property are managed in compliance with all applicable
Environmental Laws, and (vii) the Company is not party to any Order that imposes any obligations under any Environmental Law.

 
Section 4.9                                       Employee Benefit Plans.
 

(a)                                  Section 4.9(a) of the Company Disclosure Schedule lists all material Benefit Plans sponsored, maintained or contributed by the
Company or any of its Subsidiaries, or to which the Company or any of its Subsidiaries has any obligation or liability, including any Controlled Group
Liability (the “Company Benefit Plans”).  The Company has provided to or made available to Parent correct and complete copies of each Company Benefit
Plan, and to the extent applicable: (i) the most recent determination or opinion letter received from the Internal Revenue Service, (ii) the most recent Forms
5500 and all schedules thereto, (iii) the most recent
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summary plan description, and (d) each trust agreement and insurance or group annuity contract relating to such Company Benefit Plan.

 
(b)                                 Each Company Benefit Plan has been maintained and administered in compliance with its terms and with applicable Law,

including ERISA and the Code to the extent applicable thereto, except for such non-compliance which would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect.  Any Company Benefit Plan intended to be qualified under Section 401(a) of the Code
has received a current favorable determination letter from the Internal Revenue Service.  Neither the Company nor any of its Subsidiaries maintains or
contributes to any plan or arrangement which provides, or has any obligation to provide, post-termination health or life insurance benefits to any Person
other than as mandated by Section 4980B of the Code and for which the beneficiary pays the entire premium cost.  Except as would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect, there does not now exist, nor do any circumstances exist that would
reasonably be expected to result in, any Controlled Group Liability.

 
(c)                                  Neither the Company nor any of its Subsidiaries has any liability under Title IV or Section 302 of ERISA or Section 412 or 4971 of

the Code with respect to any “employee benefit plan” (as defined in Section 3(3) of ERISA).  None of the Company Benefit Plans is, and neither the
Company nor any Subsidiary has any liability or obligation under or with respect to, a “multiple employer welfare arrangement” (as defined in Section 3(40)
of ERISA), a “multiple employer plan” (as defined in Section 413(c) of the Code) or a “multiemployer plan” (as defined in Section 3(37) of ERISA).

 
(d)                                 The consummation of the transactions contemplated by this Agreement will not, either alone or in combination with another

event, (i) entitle any current or former employee, officer, director or consultant of the Company or any of its Subsidiaries to severance pay, unemployment
compensation or any other payment, (ii) result in any other payment becoming due or satisfy any prerequisite to any payment or benefit to any current or
former employee, director or consultant of the Company, (iii) accelerate the time of funding, payment or vesting, or increase the amount of compensation due
any such employee, director or consultant or (iv) increase any benefits or compensation or give rise to any liability under any Company Benefit Plan.

 
(e)                                  Each Company Benefit Plan has been operated in good faith compliance in all material respects with Section 409A of the Code

and has since January 1, 2009 been operated in compliance in all material respects with Section 409A of the Code.  No director, officer, employee or service
provider of the Company or its Affiliates is entitled to a gross-up, make-whole or indemnification payment with respect to taxes imposed under Section 409A
or Section 4999 of the Code.

 
(f)                                    Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,

(i) there are no pending or, to the Company’s Knowledge, threatened claims, proceedings, audits, investigations, suits or actions by or on behalf of any
Company Benefit Plan, by any employee or beneficiary covered under any Company Benefit Plan or otherwise involving any Company Benefit Plan (other
than routine
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claims for benefits), and (ii) neither the Company nor any of its Subsidiaries (nor, to the Company’s Knowledge, any other Person) has engaged in a
“prohibited transaction” (as defined in Section 406 of ERISA or Section 4975 of the Code) or a breach of fiduciary duty (as determined under ERISA) with
respect to any Company Benefit Plan.

 
(g)                                 No amount that could be received (whether in cash or property or the vesting of property), as a result of the consummation of the

transactions contemplated by this Agreement or otherwise, by any employee, director or consultant of the Company or its Subsidiaries (whether current,
former or retired) under any Company Benefit Plan or otherwise would not be deductible by reason of Section 280G of the Code or would be subject to an
excise tax under Section 4999 of the Code.

 
(h)                                 Neither the Company nor any of its Subsidiaries is a party to any agreement, contract, arrangement or plan that has resulted or

would reasonably be expected to result in the payment of any amount that will not fully be deductible as a result of Section 162(m) of the Code.
 

Section 4.10                                 Absence of Certain Changes or Events.  Since December 31, 2011, (a) except as otherwise contemplated by this Agreement, the
businesses of the Company and its Subsidiaries have been conducted, in all material respects, in the ordinary course of business consistent with past practice,
and (b) there has not been any event, change, effect, development, condition or occurrence that, individually or in the aggregate, has had or would reasonably
be expected to have, a Company Material Adverse Effect.  Since December 31, 2011 through the date hereof, neither the Company nor any of its Subsidiaries
has taken any action that would be prohibited by Section 6.1(b)(ii), (iii), (viii), (xi), (xv), or (xvi) if proposed to be taken after the date hereof.

 
Section 4.11                                 Investigations; Litigation.  Except as would not reasonably be expected to have, individually or in the aggregate, a Company

Material Adverse Effect, (a) to the Knowledge of the Company, there is no investigation or review pending or threatened by any Governmental Entity with
respect to the Company or any of its Subsidiaries, (b) there are no actions, suits, claims, arbitration, hearing, written inquiries or proceedings pending (or, to
the Knowledge of the Company, threatened) by or before any Governmental Entity, arbitrator or arbitration panel against or affecting the Company or any of
its Subsidiaries, or any of their respective properties or assets and (c) there are no Orders of any Governmental Entity, arbitrator or arbitration panel
outstanding involving the Company or any of its Subsidiaries, or any of their respective properties or assets.

 
Section 4.12                                 Information Supplied.  None of the information provided by the Company for inclusion or incorporation by reference in (a) the

registration statement on Form S-4 to be filed with the SEC by Parent in connection with the issuance of Parent Common Stock in the Merger (including any
amendments or supplements, the “Form S-4”) will, at the time the Form S-4 becomes effective under the Securities Act, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading, (b) the proxy statement
relating to the Company Stockholders’ Meeting and the proxy statement relating to the Parent Stockholders’ Meeting (such proxy statements together, in
each case as amended or supplemented from time to time, the “Joint Proxy
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Statement”) will, at the date it is first mailed to the Company’s stockholders and Parent’s stockholders or at the time of the Company Stockholders’ Meeting
or the Parent Stockholders’ Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading or (c) the Debt Offering
Documents will, at the time the applicable document thereof becomes effective under the Securities Act or the date it is first mailed to the holders of Notes,
contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not
misleading.  The Joint Proxy Statement (other than the portion thereof relating solely to the Parent Stockholders’ Meeting) and the Form S-4 (solely with
respect to the portion thereof relating to the Company Stockholders’ Meeting) will comply as to form in all material respects with the requirements of the
Securities Act and the Exchange Act and the rules and regulations promulgated thereunder.  Notwithstanding the foregoing provisions of this Section 4.12,
no representation or warranty is made by the Company with respect to information or statements made or incorporated by reference in the Form S-4, the Joint
Proxy Statement or the Debt Offering Documents which were not supplied by or on behalf of the Company.

 
Section 4.13                                 Regulatory Matters.
 

(a)                                  Each of the Company’s Subsidiaries that engages in the sale of electricity at wholesale (other than any such Subsidiaries that own
one or more facilities that constitute a “qualifying facility” as such term is defined under PURPA and the rules and regulations of FERC that are entitled to
exemption from regulation under Section 205 of the FPA) is regulated as a “public utility” under the FPA and has been authorized by the FERC, pursuant to
the FPA, to make such sales at market-based rates.  Each of the Company’s Subsidiaries that directly owns generating facilities has obtained an order from the
FERC finding it to be, or has self-certified itself to the FERC as, an Exempt Wholesale Generator under either the Public Utility Holding Company Act of
1935 or the Public Utility Holding Company Act of 2005 (“PUHCA 2005”) or has obtained an order from the FERC finding it to be, or has self-certified itself
to the FERC as, a qualifying facility under PURPA.  Neither Company, nor any of its Subsidiaries, are subject to the books and records requirements of
Part 366 of the FERC’s Rules and Regulations (18 C.F.R. Part 366 (2009)).  There are no pending, or to the Knowledge of the Company, threatened, judicial
or administrative proceedings to revoke a Subsidiary’s market-based rate authorization,  Exempt Wholesale Generator status or qualifying facility status, as
applicable.  To the Knowledge of the Company, there are no events, facts or conditions that are reasonably likely to cause any of the Company’s Subsidiaries
that sell electricity at wholesale to lose its market-based rate authorization or any of the Company’s Subsidiaries that directly owns generating facilities to
lose its status as an Exempt Wholesale Generator under PUHCA 2005.  Neither the Company nor any of its Subsidiaries owns, directly or indirectly, any
interest in any nuclear generation station or manages or operates any nuclear generation station.

 
(b)                                 All filings required to be made by the Company or any of its Subsidiaries during the three years preceding the date hereof, with the

FERC under the FPA or PUHCA 2005, the Department of Energy or any applicable state public utility commissions, as the case may be, have been made,
including all forms, statements, reports, agreements and all documents, exhibits, amendments and supplements appertaining thereto, including all rates, tariffs
and related documents, and all such filings complied, as of their respective dates, with all applicable
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requirements of applicable Law, except for filings the failure of which to make or the failure of which to make in compliance with all applicable Law, would
not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

 
Section 4.14                                 Tax Matters.  Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse

Effect:
 

(a)                                  The Company and its Subsidiaries (i) have duly and timely filed (taking into account any extension of time within which to file)
all Tax Returns required to have been filed by or with respect to the Company or any of its Subsidiaries, and all such Tax Returns are true, correct and
complete in all respects and were prepared in compliance with applicable Law, (ii) have duly and timely paid all Taxes shown as due on such Tax Returns,
(iii) have adequate accruals and reserves, in accordance with GAAP, on the financial statements included in the Company SEC Documents for all Taxes
payable by the Company and its Subsidiaries for all taxable periods and portions thereof through the date of such financial statements and (iv) have not
received written notice of any proposed or assessed deficiencies for any Tax from any taxing authority, against the Company or any of its Subsidiaries for
which there are not adequate reserves on the financial statements included in the Company SEC Documents.

 
(b)                                 Neither the Company nor any of its Subsidiaries is the subject of any currently ongoing tax audit or other proceeding with respect

to Taxes nor has any Tax audit or other proceeding with respect to Taxes been proposed against any of them in writing.  As of the date of this Agreement,
there are no pending requests for waivers of the time to assess any Tax.  Neither the Company nor any of its Subsidiaries has waived any statute of limitations
in respect of Taxes or agreed to any extension of time with respect to a Tax assessment or deficiency (other than pursuant to extensions of time to file Tax
Returns obtained in the ordinary course of business).  There are no Liens for Taxes on any of the assets of the Company or any of its Subsidiaries other than
Company Permitted Liens.  No claim has ever been made in writing by a taxing authority of a jurisdiction where the Company or one of its Subsidiaries has
not filed Tax Returns claiming that the Company or such Subsidiary is or may be subject to taxation by that jurisdiction.

 
(c)                                  Neither the Company nor any of its Subsidiaries is a party to or bound by any written Tax allocation, indemnification (including

indemnification of Taxes with respect to service-providers) or sharing agreement (other than an agreement with the Company or its Subsidiaries and other
than customary indemnifications for Taxes contained in credit or other commercial agreements the primary purposes of which do not relate to Taxes).  Neither
the Company nor any of its Subsidiaries is or has, within the past six years, been a member of an affiliated group (other than a group the common parent of
which is the Company) filing a consolidated federal income Tax Return. Neither the Company nor any of its Subsidiaries is liable under Treasury Regulation
Section 1.1502-6 (or any similar provision of the Tax Laws of any state, local or foreign jurisdiction), or as a transferee or successor, by contract, or otherwise,
for any Tax of any Person other than the Company and its Subsidiaries.

 
(d)                                 The Company and its Subsidiaries have duly and timely withheld and paid all Taxes required to have been withheld and paid in

connection with amounts paid or owing to any employee, independent contractor, creditor, stockholder or other third party.
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(e)                                  Neither the Company nor any of its Subsidiaries was a “distributing corporation” or “controlled corporation” in a transaction

intended to qualify under Section 355 of the Code within the past two (2) years or otherwise as part of a plan that includes the Merger.
 
(f)                                    Neither the Company nor any of its Subsidiaries has participated in any “listed transaction” within the meaning of Treasury

Regulation Section 1.6011-4.
 
(g)                                 The Company has made available to Parent or its legal or accounting representative copies of all federal income Tax Returns for

the Company and each of its Subsidiaries filed for all periods including and after the period ended December 31, 2009 and all state income Tax Returns for
the Company and each of its Subsidiaries filed for all periods including and after the period ended December 31, 2009.

 
(h)                                 Neither the Company nor any of its Subsidiaries will be required to include any item of income in, or exclude any item of

deduction from, taxable income for a taxable period ending after the Closing Date of as a result of any (i) adjustment pursuant to Section 481 of the Code (or
any analogous provision of state, local or foreign Law) for a taxable period ending on or before the Closing Date, (ii) “closing agreement” as described in
Section 7121 of the Code (or any analogous provision of state, local or foreign Law) executed on or prior to the Closing Date, (iii) installment sale or open
transaction disposition made on or prior to the Closing Date, (iv) prepaid amount received on or prior to the Closing Date or (v) election by the Company or
any Company Subsidiary under Section 108(i) of the Code.

 
(i)                                     Neither the Company nor any of its Subsidiaries has taken or agreed to take any action or knows of any fact or circumstance that

could reasonably be expected to prevent or impede the Merger from qualifying as a “reorganization” within the meaning of Section 368(a) of the Code.
 

Section 4.15                                 Employment and Labor Matters.
 

(a)                                  (i) Neither the Company nor any of its Subsidiaries is a party to or bound by any material collective bargaining or similar
agreement or material work rules or practices with any labor union, labor organization or employee association applicable to employees of the Company or
any of its Subsidiaries, (ii) there are no strikes or lockouts with respect to any employees of the Company or any of its Subsidiaries (“Company Employees”),
(iii) to the Knowledge of the Company, there is no union organizing effort pending or threatened against the Company or any of its Subsidiaries, (iv) there is
no unfair labor practice, labor dispute (other than routine individual grievances) or labor arbitration proceeding pending or, to the Knowledge of the
Company, threatened with respect to Company Employees and (v) there is no slowdown or work stoppage in effect or, to the Knowledge of the Company,
threatened with respect to Company Employees; except, with respect to clauses (i) through (v), as would not reasonably be expected to have, individually or
in the aggregate, a Company Material Adverse Effect.

 
(b)                                 Except for such matters which would not reasonably be expected to have, individually or in the aggregate, a Company Material

Adverse Effect, the Company and its Subsidiaries are, and have been, in compliance with all applicable Law respecting (i) employment and employment
practices, (ii) terms and conditions of employment and wages
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and hours, and (iii) unfair labor practices.  Neither the Company nor any of its Subsidiaries has any liabilities under the Worker Adjustment and Retraining
Notification Act of 1998 (“WARN Act”) as a result of any action taken by the Company (other than at the written direction of Parent or as a result of any of
the transactions contemplated hereby) that would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

 
(c)                                  To the Knowledge of the Company, no Company Employee who is an executive officer has, as of the date hereof, given notice to

the Company of any intention to terminate his or her employment with the Company or its Subsidiaries within the twelve (12) month period following the
date of this Agreement.

 
Section 4.16                                 Intellectual Property.
 

(a)                                  Either the Company or a Subsidiary of the Company owns, has a valid license for or otherwise possesses legally enforceable rights
to use, all Intellectual Property necessary for or used in their respective businesses as currently conducted, free and clear of all Liens, other than Company
Permitted Liens (collectively, the “Company Intellectual Property”), except for such failures to own, have license for or possess rights to use that would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  Except as would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect, the transactions contemplated by this Agreement shall not impair the right, title or
interest of the Company or any of its Subsidiaries in or to any of the Company Intellectual Property, and except where the license expires in accordance with
its terms all of the Company Intellectual Property shall be owned or available for use by the Company or its Subsidiaries immediately after the Closing Date
on terms and conditions substantially similar to those under which the Company or its Subsidiaries owned or used the Company Intellectual Property
immediately prior the Closing Date.

 
(b)                                 Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, (a) as

of the date hereof, there are no claims that are presently pending or, to the Knowledge of the Company, threatened in writing by any Person alleging
infringement by the Company or any of its Subsidiaries of any third party Intellectual Property or contesting the ownership or use of any Company
Intellectual Property, (b) to the Knowledge of the Company, the conduct of the business of the Company and its Subsidiaries does not infringe,
misappropriate, or otherwise violate any Intellectual Property rights of any Person, (c) as of the date hereof, neither the Company nor any of its Subsidiaries
has made any claim of a violation or infringement by others of its rights to or in connection with the Company Intellectual Property and (d) to the Knowledge
of the Company, no Person is infringing, misappropriating, or otherwise violating any Company Intellectual Property owned by the Company or any of its
Subsidiaries.  The Company Intellectual Property owned by the Company or any of its Subsidiaries is not subject to any outstanding consent, settlement or
Order materially restricting the use thereof.

 
(c)                                  Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, the

Company and its Subsidiaries have taken commercially reasonable actions common in the industry to maintain and protect the secrecy and confidentiality of
its trade secrets and other confidential information.
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(d)                                 The information technology systems, including software, owned, leased, or licensed by the Company and its Subsidiaries in the

conduct of their respective businesses (collectively, the “Company Systems”) are sufficient in all material respects for the immediate needs of the Company’s
and its Subsidiaries’ respective businesses as currently conducted.  Except as would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect, the Company and its Subsidiaries maintain commercially reasonable security, disaster recovery and business continuity
plans, procedures and facilities, and such plans and procedures have been proven effective upon testing.  In the last twelve (12) months prior to the date
hereof, there has not been any material failure with respect to any of the Company Systems that has not been remedied or replaced in all material respects.

 
Section 4.17                                 Real and Personal Property.
 

(a)                                  With respect to each real property owned by the Company or any of its Subsidiaries that is material to the Company and its
Subsidiaries, taken as a whole (such property collectively, the “Company Owned Real Property”), except as would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect, (i) either the Company or a Subsidiary of the Company has marketable and insurable
fee simple title to such Company Owned Real Property, free and clear of all Liens other than Company Permitted Liens and conditions, encroachments,
easements, rights-of-way, restrictions and other encumbrances that do not materially impair the existing use of the real property subject thereto by the owner
(or lessee to the extent a leased property) thereof in the operation of its business (“Permitted Encumbrances”), (ii) there are no leases, subleases, licenses,
rights or other agreements affecting any portion of the Company Owned Real Property that would reasonably be expected to materially impair the existing
use of the Company Owned Real Property by the Company or any of its Subsidiaries in the operation of its business thereon, and (iii) there are no outstanding
options or rights of first refusal in favor of any other party to purchase such Company Owned Real Property or any portion thereof or interest therein that
would reasonably be expected to impair the existing use of the Company Owned Real Property by the Company or any of its Subsidiaries in the operation of
its business thereon.  As of the date hereof, neither the Company nor any of its Subsidiaries has received notice of any pending, and to the Knowledge of the
Company there is no threatened condemnation proceeding with respect to any Company Owned Real Property, except proceedings which would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  Neither the Company nor any of its Subsidiaries is a
party to any agreement or option to purchase any real property or interest therein.

 
(b)                                 Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, (i) each

lease, sublease and other agreement (collectively, the “Company Real Property Leases”) under which the Company or any of its Subsidiaries uses or occupies
or has the right to use or occupy any real property that is material to the Company and its Subsidiaries, taken as a whole (the “Company Leased Real
Property”) at which the material operations of the Company or any of its Subsidiaries are conducted as of the date hereof, is valid, binding and in full force
and effect, (ii) neither the Company nor any of its Subsidiaries is currently subleasing, licensing or otherwise granting any Person the right to use or occupy a
material portion of a Company Leased Real Property that would reasonably be expected to materially impair the existing use of the Company Leased Real
Property by the
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Company or any of its Subsidiaries in the operation of its business thereon, and (iii) no uncured default of a material nature on the part of the Company or, if
applicable, any of its Subsidiaries or, to the Knowledge of the Company, the landlord thereunder, exists under any Company Real Property Lease, and no
event has occurred or circumstance exists which, with the giving of notice, the passage of time, or both, would constitute a material breach or default under a
Company Real Property Lease.  Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
the Company and each of its Subsidiaries has a good and valid leasehold interest, subject to the terms of the Company Real Property Leases, in each parcel of
Company Leased Real Property, free and clear of all Liens, except for Company Permitted Liens and Permitted Encumbrances, and the Company’s or its
Subsidiaries’ possession and quiet enjoyment of the Company Leased Real Property under such Company Real Property Lease has not been disturbed.  As of
the date hereof, neither the Company nor any of its Subsidiaries has received notice of any pending, and, to the Knowledge of the Company, there is no
threatened, condemnation proceeding with respect to any Company Leased Real Property, except such proceeding which would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect.

 
Section 4.18                                 Required Vote of the Company Stockholders; Takeover Laws.  (a) The affirmative vote of the holders of a majority of the

outstanding shares of Company Common Stock entitled to vote on the adoption of this Agreement is the only vote of holders of securities of the Company
which is required to adopt this Agreement, to approve the Merger and to consummate the transactions contemplated hereby (the “Company Stockholder
Approval”); (b) assuming the accuracy of the representations set forth in Section 5.25, the action of the Board of Directors of the Company described in
Section 4.3(d) is sufficient to render the Charter Restrictions and the DGCL 203 Restrictions inapplicable to this Agreement and the transactions
contemplated hereby (including the Merger); and (c) to the Company’s Knowledge, no other Takeover Laws are applicable to this Agreement, the Merger or
any of the other transactions contemplated hereby.

 
Section 4.19                                 Company Rights Agreement.  The Company has taken all action necessary (a) to render the Company Rights Agreement

inapplicable to this Agreement, the Merger and the other transactions contemplated hereby, and (b) to ensure that (i) neither Parent, Merger Sub nor any of
their Affiliates will become an “Acquiring Person” (as such term is defined in the Company Rights Agreement) by reason of the approval, execution,
announcement or consummation of this Agreement or the transactions contemplated hereby, including the Merger, (ii) neither a “Stock Acquisition Date” nor
a “Distribution Date” (each as defined in the Company Rights Agreement) shall occur by reason of the approval, execution, announcement or consummation
of this Agreement or the transactions contemplated hereby (including the Merger), (iii) no “Rights Certificates” (as defined in the Company Rights
Agreement) separate from the certificates representing the Shares will be distributed, by reason of the approval, execution, announcement or consummation of
this Agreement or the transactions contemplated hereby (including the Merger), and (iv) the “Rights” (as defined in the Company Rights Agreement) shall
neither detach from the Company Common Stock nor become unredeemable, in each case, by reason of the approval, execution, announcement or
consummation of this Agreement or the transactions contemplated hereby, including the Merger.
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Section 4.20                                 Opinion of Financial Advisor.  The Board of Directors of the Company has received the opinion (the “Company Fairness

Opinion”) of J.P. Morgan Securities LLC (the “Company Financial Advisor”) to the effect that, as of the date of such opinion, the Exchange Ratio is fair, from
a financial point of view, to the holders of Company Common Stock.  The Company shall, promptly following receipt of said opinion in written form, furnish
an accurate and complete copy of such opinion to Parent solely for informational purposes.

 
Section 4.21                                 Material Contracts.
 

(a)                                  Except for this Agreement, the Company Benefit Plans, or agreements filed as exhibits to SEC filings of the Company or any of its
Subsidiaries, as of the date hereof, neither the Company nor any of its Subsidiaries is a party to or bound by:

 
(i)                                     any “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the SEC) of the Company;
 
(ii)                                  any coal supply agreement, coal transportation agreement, construction agreement, power purchase or offtake agreement

or fuel purchase agreement that is material to the Company and its Subsidiaries taken as a whole;
 
(iii)                               any contract imposing any material restriction on the right or ability of the Company or any of its Subsidiaries to

(A) compete with any other Person or (B) to engage in any line of business or in any geographic location; and
 
(iv)                              any contract (1) evidencing Indebtedness of the Company or any of its Subsidiaries to any third party in excess of $25

million, (2) guaranteeing Indebtedness of a third party in excess of $25 million or (3) containing a covenant restricting the payment of dividends, or
having the economic effect of any of the foregoing.

 
(v)                                 any contract entered into since January 1, 2009 providing for the purchase or other acquisition or sale or other disposition

(directly or indirectly) by the Company or any of its Subsidiaries of an asset or assets or a business or businesses (A) in which the aggregate purchase
or sale price (regardless of whether the consideration paid or received was (x) paid upon closing or paid or to be paid over time, (y) involved an earn-
out or other contingency (in which case the amount of the consideration subject to any as yet-unrealized earn-out or other contingency shall be
estimated reasonably and in good faith) and (z) in the form of cash, stock, assets, a debt instrument or otherwise) was in excess of $50 million and
(B)  under which the Company and/or its Subsidiaries have or are reasonably likely to have a material payment obligation, including any obligation
to make any material indemnification payment (other than indemnification with respect to directors and officers) or any material payment under any
guarantee or other financial obligation;

 
(vi)                              any contract that relates to the formation, creation, operation, management or control of any partnership or any joint

venture that is material to the Company and its Subsidiaries taken as a whole;
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(vii)                           any collective bargaining agreement or similar contract that is material to the Company and its Subsidiaries taken as a

whole;
 
(viii)                        any Company Real Property Lease; or
 
(ix)                                any contract or group of contracts with a Person (or group of Affiliated Persons) which is not of the type described in any

of the foregoing clauses (i) through (viii) and the termination or breach of which would reasonably be expected to have a Company Material
Adverse Effect.

 
For all purposes of and under this Agreement, a “Company Material Contract” shall mean all contracts of the types referred to in clauses (i) through (ix) of
this Section 4.21(a).
 

(b)                                 Neither the Company nor any Subsidiary of the Company is in breach of or default under the terms of any Company Material
Contract where such breach or default would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  To the
Knowledge of the Company, no other party to any Company Material Contract is in breach of or default under the terms of any Company Material Contract
where such breach or default would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  Except as would
not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, each Company Material Contract is in full force
and effect and, subject to the Enforceability Exceptions, is valid, binding and enforceable against the Company or the Subsidiary of the Company which is
party thereto and, to the Knowledge of the Company, against each other party thereto.

 
Section 4.22                                 Finders or Brokers.  Except for the Company Financial Advisor, neither the Company nor any of its Subsidiaries has employed

any investment banker, broker or finder in connection with the transactions contemplated by this Agreement who might be entitled to any fee or any
commission in connection with or upon consummation of the Merger, other than any fees incurred pursuant to arrangements entered into after the date of this
Agreement in connection with obtaining the financing contemplated by Section 6.21.

 
Section 4.23                                 Insurance.  The Company and its Subsidiaries maintain insurance in such amounts and against such risks substantially as is

customary for entities comparable to the Company and its Subsidiaries operating in the industries in which the Company and its Subsidiaries operate.  All
insurance policies maintained by the Company and its Subsidiaries are in full force and effect.  Neither the Company nor any of its Subsidiaries has received
notice of any pending or threatened cancellation or material premium increase (retroactive or otherwise) with respect to any material insurance policy, and
the Company and each of its Subsidiaries is in compliance in all material respects with the terms and conditions of each material insurance policy (including
terms and conditions relating to the payment of premiums).  There is no material dispute with any insurance carrier with respect to any material amounts
recoverable by the Company or any of its Subsidiaries under the any insurance policy with such carrier.

 
Section 4.24                                 Derivative Products.
 

(a)                                  To the Knowledge of the Company, all Derivative Products entered into for the account of the Company or any of its Subsidiaries
since January 1, 2010 were entered into
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in accordance with (i) established risk parameters, limits and guidelines (qualitative or quantitative) and in compliance with the risk management policies
approved by the Board of Directors of the Company and in effect on the date hereof, including trade compliance, credit risk and/or code of conduct policies
(collectively, the “Company Trading Policies”), with exceptions having been handled in all material respects according to the Company’s risk management
processes as in effect at the time at which such exceptions were handled, to restrict the level of risk that the Company or any of its Subsidiaries is authorized
to take, individually and in the aggregate, with respect to Derivative Products and monitor compliance with such risk parameters and (ii) applicable Law and
policies of any Governmental Entity.

 
(b)                                 At no time since January 1, 2011 has the net position resulting from all physical commodity transactions, exchange-traded futures

and options transactions, over-the-counter transactions and derivatives thereof and similar transactions (the “Net Company Position”) not been within the
risk parameters in all material respects that are set forth in the Company Trading Policies except for such Net Company Positions that have been subsequently
corrected in accordance with the Company Trading Policies.

 
(c)                                  The Company has made available to Parent a true and complete copy of the Company Trading Policies, and the Company Trading

Policies contain a true and correct description of the practice of the Company and its Subsidiaries with respect to Derivative Products as of the date of this
Agreement.

 
(d)                                 The Company has made available to Parent a true and complete copy of the 2012 minutes and/or reports of the Risk Oversight

Committee of the Company.
 

Section 4.25                                 Related Party Transactions.  Except for indemnification, compensation, employment or other similar arrangements between the
Company or any of its Subsidiaries, on the one hand, and any director or officer thereof, on the other hand, there are no transactions, agreements,
arrangements or understandings between the Company or any of its Subsidiaries, on the one hand, and any Affiliate (including any director or officer) thereof,
but not including any wholly owned Subsidiary of the Company, on the other hand, within the three-year period preceding the date of this Agreement, in
each case, that would be required to be disclosed pursuant to Item 404 of Regulation S-K under the Securities Act in the Company’s Form 10-K or proxy
statement pertaining to an annual meeting of shareholders.

 
Section 4.26                                 Lack of Ownership of Parent Common Stock.  Neither the Company nor any of its Subsidiaries beneficially owns directly or

indirectly, any shares of Parent Common Stock or other securities convertible into, exchangeable for or exercisable for shares of Parent Common Stock or any
securities of any Subsidiary of Parent, and neither the Company nor any of its Subsidiaries has any rights to acquire any shares of Parent Common Stock. 
There are no voting trusts or other agreements or understandings to which the Company or any of its Subsidiaries is a party with respect to the voting of the
capital stock or other equity interest of Parent or any of its Subsidiaries.

 
Section 4.27                                 No Additional Representations.  The Company acknowledges that neither Parent nor Merger Sub makes any representation or

warranty as to any matter whatsoever except as expressly set forth in this Agreement or in any certificate delivered by Parent or Merger Sub
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to the Company in accordance with the terms hereof, and specifically (but without limiting the generality of the foregoing) that neither Parent nor Merger
Sub makes any representation or warranty with respect to (a) any projections, estimates or budgets delivered or made available to the Company (or any of
their respective Affiliates, officers, directors, employees or Representatives) of future revenues, results of operations (or any component thereof), cash flows or
financial condition (or any component thereof) of Parent and its Subsidiaries or (b) the future business and operations of Parent and its Subsidiaries.

 
ARTICLE V

 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

 
Except as disclosed in (1) any Parent SEC Documents filed with or furnished to the SEC at least two Business Days prior to the date hereof

(excluding any disclosures set forth in any “risk factor” or “forward looking statements” section) where the relevance of the information as an exception to (or
disclosure for purposes of) a particular representation is reasonably apparent on the face of such disclosure (provided, that this clause (1) shall not apply to
any representations or warranties set forth in Section 5.2) and including for these purposes any document included in the exhibit list in any Parent SEC
Document, or (2) the disclosure schedule delivered by Parent to the Company prior to the execution of this Agreement (the “Parent Disclosure Schedule”)
(each section of which qualifies the correspondingly numbered representation, warranty or covenant if specified therein and such other representations,
warranties or covenants where its relevance as an exception to (or disclosure for purposes of) such other representation, warranty or covenant is reasonably
apparent from a reading of such disclosure), Parent and Merger Sub represent and warrant to the Company as follows:

 
Section 5.1                                       Qualification, Organization, Subsidiaries, etc.
 

(a)                                  Each of Parent and Merger Sub is duly incorporated, validly existing and in good standing under the Laws of the State of Delaware
and has all requisite corporate power and authority to own, lease and operate its properties and assets, to carry on its business as presently conducted and to
perform its material obligations under all Parent Material Contracts to which it is a party or under which it is bound.  Parent is qualified to do business and is
in good standing as a foreign corporation in each jurisdiction where the ownership, leasing or operation of its assets or properties or conduct of its business
requires such qualification, except where the failure to be so qualified or in good standing would not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect.

 
(b)                                 Each of Parent’s Subsidiaries is a legal entity duly organized, validly existing and in good standing under the Laws of its

respective jurisdiction of organization and has all requisite corporate or similar power and authority to own, lease and operate its properties and assets, to
carry on its business as presently conducted and to perform its material obligations under all Parent Material Contracts to which it is a party or under which it
is bound, and is qualified to do business, and is in good standing as a foreign corporation in each jurisdiction where the ownership, leasing or operation of its
assets or properties or conduct of its business requires such qualification, except where the failure to be so organized, validly existing,
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qualified or in good standing, or to have such power or authority, would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect.
 

(c)           Parent has publicly filed with the SEC or made available to the Company prior to the date of this Agreement a true and complete
copy of Parent’s certificate of incorporation and by-laws, each as amended through the date hereof (collectively, the “Parent Organizational Documents”).

 
Section 5.2             Capital Stock.
 

(a)           The authorized capital stock of Parent consists of 500,000,000 shares of Parent Common Stock and 10,000,000 shares of preferred
stock, par value $0.01 per share (“Parent Preferred Stock”).  As of July 18, 2012, (i) 304,350,963 shares of Parent Common Stock were issued and outstanding,
(ii) 76,505,718 shares of Parent Common Stock were held in treasury, (iii) up to 11,751,392 shares of Parent Common Stock were reserved for issuance
pursuant to employee and director stock plans of Parent (the “Parent Stock Plans”) in respect of outstanding Parent Stock Options, Parent RSUs, modified
stock units, performance units and deferred stock units (collectively, “Parent Equity-Based Awards”), and (iv) 250,000 shares of Parent Preferred Stock were
issued and outstanding and designated as 3.625% Convertible Perpetual Preferred Stock (the “Parent 3.625% Preferred Stock” ).  All outstanding shares of
Parent Common Stock are duly authorized, validly issued, fully paid and nonassessable and free of pre-emptive rights and all shares of Parent Common Stock
reserved for issuance as noted in clause (iii), when issued in accordance with the respective terms thereof, will be duly authorized, validly issued, fully paid
and nonassessable and free of pre-emptive rights.

 
(b)           Except for Parent Equity-Based Awards, there are no outstanding subscriptions, options, “phantom” stock rights, stock

appreciation rights, stock-based performance units, warrants, calls, convertible securities or other similar rights, agreements or commitments relating to the
issuance of capital stock to which Parent or any of its Subsidiaries is a party obligating Parent or any of its Subsidiaries to (i) issue, transfer or sell any shares
of capital stock or other equity interests of Parent or any Subsidiary of Parent or securities convertible into or exchangeable for such shares or equity interests,
(ii) grant, extend or enter into any such subscription, option, warrant, call, convertible securities or other similar right, agreement or arrangement, (iii) redeem
or otherwise acquire any such shares of capital stock or other equity interests, or (iv) give any Person the right to receive any economic benefit or right similar
to or derived from the economic benefits and rights accruing to holders of equity securities of Parent or any of its Subsidiaries.

 
(c)           Neither Parent nor any of its Subsidiaries has outstanding bonds, debentures, notes or other indebtedness, the holders of which

have the right to vote (or which are convertible into or exercisable for securities having the right to vote) with the stockholders of Parent on any matter.
 
(d)           There are no voting trusts or other agreements or understandings to which Parent or any of its Subsidiaries is a party with respect to

the voting or registration of the capital stock or other equity interest of Parent or any of its Subsidiaries.
 

45



 
(e)           As of the date of this Agreement, the authorized capital stock of Merger Sub consists of 1,000 shares of common stock, par value

$0.01 per share, 100 shares of which are validly issued and outstanding.  All of the issued and outstanding capital stock of Merger Sub is, and at the Effective
Time will be, owned by Parent or a direct or indirect wholly-owned Subsidiary of Parent.  Merger Sub has outstanding no option, warrant, right or any other
agreement pursuant to which any Person other than Parent may acquire any equity security of Merger Sub.  Merger Sub has not conducted any business prior
to the date hereof and has, and prior to the Effective Time will have, no assets, liabilities or obligations of any nature other than those incident to its
formation and pursuant to this Agreement and the Merger and the other transactions contemplated by this Agreement.

 
(f)            Parent has delivered or made available to the Company an accurate and complete copy of the Parent Stock Plans and the forms of

agreement underlying outstanding Parent Equity-Based Awards.  There have been no repricings of any Parent Stock Options through amendments,
cancellation and reissuance or other means during the current or prior two calendar years.  None of the Parent Equity-Based Awards have been granted in
contemplation of the Merger or the transactions contemplated in this Agreement and, except for grants to new hires and grants made in accordance with
Section 6.2, no Parent Equity-Based Awards have been granted since June 1, 2012.  None of the Parent Stock Options was granted with an exercise price
below or deemed to be below the per Share closing price on the NYSE on the date of grant.  All grants of Parent Equity-Based Awards were validly made and
properly approved by the Board of Directors of Parent (or a duly authorized committee or subcommittee thereof) in compliance with all applicable Law and
recorded on the consolidated financial statements of Parent in accordance with GAAP, and, where applicable, no such grants involved any “back dating,”
“forward dating” or similar practices with respect to grants of Parent Stock Options.

 
(g)           All of the outstanding capital stock of, or other equity or voting interest in, each Subsidiary of Parent (i) are duly authorized,

validly issued, fully paid and nonassessable and free of pre-emptive rights and (ii) are owned, directly or indirectly, by Parent, free and clear of all Liens
(other than Permitted Liens) and free of any other restriction (including any restriction on the right to vote, sell or otherwise dispose of such capital stock or
other equity or voting interest) that would prevent the operation by the Surviving Corporation of such Subsidiary’s business as presently conducted.

 
(h)           Neither the execution of this Agreement (including the public announcement thereof) nor the consummation of the Merger, will

result in (i) a “potential adjustment event” (as defined in the Certificate of Designations for the Parent 3.625% Preferred Stock) under the Certificate of
Designations for the Parent 3.625% Preferred Stock or any adjustment or other change to the Parent 3.625% Preferred Stock, including any adjustment to the
Conversion Price (as defined in the Certificate of Designations for the Parent 3.625% Preferred Stock) or (ii) any change to the rights of the holders of the
Parent 3.625% Preferred Stock, including any right to require repurchase thereof.

 
Section 5.3             Corporate Authority Relative to this Agreement; No Violation.
 

(a)           Each of Parent and Merger Sub has all requisite corporate power and authority to enter into this Agreement and, subject to receipt
of the Parent Stockholder Approval
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and the adoption of this Agreement by Parent as sole stockholder of Merger Sub, to consummate the transactions contemplated hereby.  The execution and
delivery of this Agreement and the consummation of the transactions contemplated hereby have been duly and validly authorized by the Board of Directors
of Parent and the Board of Directors of Merger Sub and, except for the Parent Stockholder Approval and the adoption of this Agreement by Parent as sole
stockholder of Merger Sub, no other corporate proceedings on the part of Parent or Merger Sub are necessary to authorize the consummation of the
transactions contemplated hereby.  This Agreement has been duly and validly executed and delivered by Parent and Merger Sub and, assuming this
Agreement constitutes the legal, valid and binding agreement of the Company, constitutes the legal, valid and binding agreement of each of Parent and
Merger Sub, enforceable against Parent and Merger Sub in accordance with its terms, subject to the Enforceability Exceptions.
 

(b)           Except as may be required under or in relation to (i) the DGCL, (ii) the Exchange Act, (iii) the Securities Act, (iv) the rules and
regulations of the NYSE, (v) the HSR Act, (vi) the FPA and the FERC Approval, (vii) the rules and regulations of PUCT and the approval of the PUCT
thereunder, or PUCT’s determination that no such approval is required, (viii) the PSL (including §69 and §70 thereof) and the approval of the NYPSC
thereunder, or NYPSC’s determination that no such approval is required, (ix) the rules and regulations of the CPUC, (x) the rules and regulations of the NRC
and the approval of the NRC thereunder, or the NRC’s determination that no such approval is required, (xi) pre-approvals of license transfers by the FCC and
(xii) the approvals set forth in Section 5.3(b) of the Parent Disclosure Schedule (the approvals or other actions contemplated by clauses (i) through (xii),
collectively, the “Parent Approvals”), and, subject to the accuracy of the representations and warranties of the Company in Section 4.3(b), no authorization,
consent, order, license, permit or approval of, or registration, declaration, notice or filing with, any Governmental Entity is necessary, under applicable Law,
for the consummation by Parent or Merger Sub of the transactions contemplated by this Agreement, except for such authorizations, consents, approvals or
filings that are not required to be obtained or made prior to consummation of such transactions or that, if not obtained or made, would not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

 
(c)           The execution and delivery by Parent and Merger Sub of this Agreement does not, and, except as described in Section 5.3(b), the

consummation of the transactions contemplated hereby and compliance with the provisions hereof will not (i) result in any violation of, or default (with or
without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or acceleration of any material obligation or to the loss of a
material benefit under any loan, guarantee of indebtedness or credit agreement, note, bond, mortgage, indenture, lease, agreement, contract, instrument,
permit, concession, franchise, right or license binding upon Parent or any of its Subsidiaries or result in the creation of any Liens, other than any Parent
Permitted Liens, in each case, upon any of the properties or assets of Parent or any of its Subsidiaries, (ii) conflict with or result in any violation of any
provision of the certificate of incorporation or by-laws or other equivalent organizational document, in each case as amended or restated, of Parent or any of
its Subsidiaries or (iii) conflict with or violate any applicable Law, other than, in the case of clauses (i) and (iii), any such violation, conflict, default,
termination, cancellation, acceleration, right, loss or Lien that would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect.
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(d)           The Board of Directors of Parent have, at a meeting duly called and held, duly adopted resolutions (i) determining that it is in the

best interest of Parent and its stockholders, and declaring it advisable, to enter into this Agreement, (ii) authorizing and approving the execution, delivery
and performance of this Agreement in accordance with its terms and the consummation of the transactions contemplated hereby, including the Merger,
(iii) directing that the approval of the Stock Issuance be submitted to a vote at a meeting of Parent’s stockholders and recommending that Parent’s
stockholders vote in favor of the Stock Issuance, and (iv) approving and declaring the advisability of the Parent Charter Amendment, directing that the Parent
Charter Amendment be submitted to a vote at a meeting of Parent’s stockholders and recommending that Parent’s stockholders vote in favor of the adoption
of the Parent Charter Amendment (the recommendations referred to in clauses (iii) and (iv), collectively, the “Parent Recommendation”), which resolutions, as
of immediately prior to the execution of this Agreement, have not been rescinded, modified or withdrawn.  The Board of Directors of Merger Sub duly and
unanimously adopted resolutions by written consent (i) determining that it is in the best interest of Merger Sub and Parent, as its sole stockholder, and
declaring it advisable, to enter into this Agreement, (ii) authorizing and approving the execution, delivery and performance of this Agreement in accordance
with its terms and the consummation of the transactions contemplated hereby, including the Merger, (iii) submitting the adoption of this Agreement to Parent
as Merger Sub’s sole stockholder, and (iv) recommending that Parent, as Merger Sub’s sole stockholder, adopt this Agreement, which resolutions, as of
immediately prior to the execution of this Agreement, have not been rescinded, modified or withdrawn.

 
Section 5.4             Reports and Financial Statements.
 

(a)           Parent and each of its Subsidiaries has filed or furnished all forms, documents and reports required to be filed or furnished prior to
the date hereof by it with the SEC since January 1, 2011 (the “Parent SEC Documents”).  As of their respective dates or, if amended, as of the date of the last
such amendment, the Parent SEC Documents complied in all material respects with the requirements of the Securities Act and the Exchange Act, as the case
may be, and none of the Parent SEC Documents contained any untrue statement of a material fact or omitted to state any material fact required to be stated
therein or necessary to make the statements therein, in light of the circumstances under which they were made, not misleading.  None of Parent’s Subsidiaries
is required to file any forms, reports or other documents with the SEC.

 
(b)           The consolidated financial statements (including all related notes and schedules) of Parent included in the Parent SEC Documents

(i) have been prepared from, and are in accordance with, the books and records of Parent and its Subsidiaries, (ii) fairly present in all material respects the
consolidated financial position of Parent and its consolidated Subsidiaries, as at the respective dates thereof, and the consolidated results of their operations
and their consolidated cash flows for the respective periods then ended (subject, in the case of the unaudited statements, to normal year-end audit adjustments
and to any other adjustments described therein, including the notes thereto), and (iii) have been prepared in accordance with GAAP applied on a consistent
basis during the periods involved (except as may be indicated therein or in the notes thereto).  The books and records of Parent and its Subsidiaries have been
and are being maintained in all material respects in accordance with GAAP.  Neither Parent nor any of its Subsidiaries has or is subject to any “off-balance
sheet arrangement” (as defined in

 
48



 
Item 303(a)(4)(ii) of Regulation S-K promulgated under the Securities Act), where the result, purpose or intended effect of such arrangement is to avoid
disclosure of any transaction involving, or liabilities of, Parent or any of its Subsidiary’s in Parent’s or such Subsidiary’s published financial statements or
other Parent SEC Documents.
 

Section 5.5             Internal Controls and Procedures.  Parent has established and maintains disclosure controls and procedures and internal control
over financial reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the Exchange Act) as required by Rule 13a-15
and Rule 15d-15 under the Exchange Act.  Parent’s disclosure controls and procedures are reasonably designed to ensure that all material information
required to be disclosed by Parent in the reports that it files or furnishes under the Exchange Act is recorded, processed, summarized and reported within the
time periods specified in the rules and forms of the SEC, and that all such material information is accumulated and communicated to Parent’s management as
appropriate to allow timely decisions regarding required disclosure and to make the certifications required pursuant to Sections 302 and 906 of the Sarbanes-
Oxley Act.  Parent’s management has completed an assessment of the effectiveness of Parent’s internal control over financial reporting in compliance with the
requirements of Section 404 of the Sarbanes-Oxley Act for the year ended December 31, 2011, and such assessment concluded that such controls were
effective.  No executive officer of Parent has failed to make the certifications required of him or her under Section 302 or 906 of the Sarbanes Oxley Act with
respect to any Parent SEC Document, except as disclosed in certifications filed with the Parent SEC Documents.  Neither Parent nor any of its executive
officers has received notice from any Governmental Entity challenging or questioning the accuracy, completeness, form or manner of filing of such
certifications.  Since the enactment of the Sarbanes Oxley Act, neither Parent nor any of its Subsidiaries has made or permitted to remain outstanding any
prohibited loans to any executive officer of Parent (as defined in Rule 3b-7 under the Exchange Act) or director of Parent or any of its Subsidiaries.

 
Section 5.6             No Undisclosed Liabilities.  Except (a) as reflected or reserved against in Parent’s consolidated balance sheets (or the notes

thereto) included in the Parent SEC Documents, (b) as permitted or contemplated by this Agreement, (c) for liabilities and obligations incurred since
December 31, 2011 in the ordinary course of business consistent with past practice and (d) for liabilities or obligations which have been discharged or paid in
full in the ordinary course of business, as of the date hereof, neither Parent nor any Subsidiary of Parent has any liabilities or obligations of any nature,
whether or not accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated balance sheet of Parent and its
consolidated Subsidiaries (or in the notes thereto), other than those which would not reasonably be expected to have, individually or in the aggregate, a
Parent Material Adverse Effect.

 
Section 5.7             Compliance with Law; Permits.
 

(a)           Parent, each of its Subsidiaries and, to the Knowledge of Parent and its Subsidiaries, the STP Nuclear Operating Company
(“STPNOC”) are, and since January 1, 2010 have been, in compliance with and are not in default under or in violation of any applicable Law, except where
such non-compliance, default or violation would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. 
Since January 1, 2010, neither Parent, any of its Subsidiaries nor to the Knowledge of Parent and its Subsidiaries,
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STPNOC, has received any written notice or, to the Parent’s Knowledge, other communication from any Governmental Entity regarding any actual or
possible violation of, or failure to comply with, any Law, except as would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect.
 

(b)           Parent and its Subsidiaries are in possession of all franchises, grants, authorizations, licenses, permits, easements, variances,
exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations and Orders of any Governmental Entity, and all rights
under any Parent Material Contract with any Governmental Entity, necessary for Parent and its Subsidiaries to own, lease and operate their properties and
assets or to carry on their businesses as they are now being conducted, including those that are necessary for Parent and its Subsidiaries to have and maintain
their ownership interests in the South Texas Project, Units 1 and 2 (the “STNP” ), in each case as presently owned, leased and operated (the “Parent Permits”),
except where the failure to have any of the Parent Permits would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect.  All Parent Permits are valid and in full force and effect, and no suspension or cancellation of any such Parent Permits is pending or, to
Parent’s Knowledge, threatened, except where the failure to be in full force and effect or for such suspensions or cancellations that would not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  Parent and each of its Subsidiaries are in compliance in all respects with
the terms and requirements of such Parent Permits (including their respective obligations, if any, to maintain decommissioning funding assurance with
respect the portion of STNP owned by Parent and its Subsidiaries), except where the failure to be in compliance would not reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect.

 
(c)           To the Knowledge of Parent and its Subsidiaries, STPNOC is in possession of all franchises, grants, authorizations, licenses,

permits, easements, variances, exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations and Orders of any
Governmental Entity, and all rights under any material Contract with any Governmental Entity, necessary for STPNOC to operate the STNP and to carry on
its business as they are now being conducted (collectively, the “STNP Permits” ), except where the failure to have any of the STNP Permits would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  To the Knowledge of Parent and its Subsidiaries, all STNP
Permits are valid and in full force and effect, and no suspension or cancellation of any such STNP Permits is pending or, threatened, except where the failure
to be in full force and effect or for such suspensions or cancellations that would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect.

 
Section 5.8             Environmental Laws and Regulations.  Except as would not reasonably be expected to have, individually or in the aggregate, a

Parent Material Adverse Effect: (i) no notice, notification, demand, request for information, citation, summons, complaint or Order has been received, no
penalty has been assessed, and, to the Knowledge of Parent, no investigation, action, claim, suit or proceeding is pending or is threatened by any
Governmental Entity or other Person relating to Parent or any Subsidiary of Parent or, to the Knowledge of Parent and its Subsidiaries, against any Person
whose liability Parent or any of its Subsidiaries has or may have retained or assumed either contractually or by operation of law, and relating to or arising out
of any Environmental Law, (ii) Parent and its Subsidiaries are, and except for matters that have
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been fully resolved with the applicable Governmental Entity, since January 1, 2009 have been in compliance with all Environmental Laws (which
compliance includes, but is not limited to, possession of all permits, franchises, grants, authorizations, licenses, easements, variances, exceptions, consents,
certificates, approvals, clearances, permissions, qualifications and registrations and orders required under Environmental Laws for the conduct of their
business or the occupation of their properties and compliance with the terms and conditions thereof), (iii) Parent is not conducting or paying for any response
or corrective action under any Environmental Law at any location, (iv)  there has been no release, treatment, storage, disposal, arrangement for or permission
to dispose of, transportation, handling, manufacturing, or distribution of, or exposure of any Person to, any Hazardous Materials at any real property currently
or, to the Knowledge of Parent, formerly owned, leased or operated by Parent or any Subsidiary of Parent or, to the Knowledge of Parent, at any offsite
disposal location used by Parent or any Subsidiary of Parent to dispose of any Hazardous Materials, in each case in a manner that would give rise to a current
or future material liability of Parent or any Subsidiary of Parent or, to the Knowledge of Parent and its Subsidiaries, by any Person whose liability Parent or
any of its Subsidiaries has or may have retained or assumed either contractually or by operation of law, under any Environmental Law, (v) since January 1,
2009, Parent has not entered into an indemnity with respect to or, to the Knowledge of Parent, otherwise assumed or become subject to, any liability of any
other Person relating to Environmental Laws or Hazardous Materials, (vi) Parent is not subject to any claims regarding exposure to asbestos or silica in any
product or to the presence or alleged presence of silica or damaged or friable asbestos in or upon any property, premises or facility and all asbestos and
asbestos-containing materials present at the Parent Owned Real Property and, to the extent under the control of Parent or its Subsidiaries, at the Parent Leased
Real Property are managed in compliance with all applicable Environmental Laws, and (vii) Parent is not party to any Order that imposes any obligations
under any Environmental Law.
 

Section 5.9             Employee Benefit Plans.
 

(a)           Section 5.9(a) of the Parent Disclosure Schedule lists all material Benefit Plans sponsored, maintained or contributed by Parent or
any of its Subsidiaries, or to which Parent or any of its Subsidiaries has any obligation or liability, including any Controlled Group Liability (the “Parent
Benefit Plans”).  Parent has provided to or made available to the Company correct and complete copies of each Parent Benefit Plan, and to the extent
applicable: (i) the most recent determination or opinion letter received from the Internal Revenue Service, (ii) the most recent Forms 5500 and all schedules
thereto, (iii) the most recent summary plan description, and (d) each trust agreement and insurance or group annuity contract relating to such Parent Benefit
Plan.

 
(b)           Each Parent Benefit Plan has been maintained and administered in compliance with its terms and with applicable Law, including

ERISA and the Code to the extent applicable thereto, except for such non-compliance which would not reasonably be expected to have, individually or in
the aggregate, a Parent Material Adverse Effect.  Any Parent Benefit Plan intended to be qualified under Section 401(a) of the Code has received a current
favorable determination letter from the Internal Revenue Service.  Neither Parent nor any of its Subsidiaries maintains or contributes to any plan or
arrangement which provides, or has any obligation to provide, post-termination health or life insurance benefits to any Person other than
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as mandated by Section 4980B of the Code and for which the beneficiary pays the entire premium cost.  Except as would not reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect, there does not now exist, nor do any circumstances exist that would reasonably be
expected to result in, any Controlled Group Liability.
 

(c)           Neither Parent nor any of its Subsidiaries has any liability under Title IV or Section 302 of ERISA or Section 412 or 4971 of the
Code with respect to any “employee benefit plan” (as defined in Section 3(3) of ERISA).  None of Parent Benefit Plans is, and neither Parent nor any
Subsidiary has any liability or obligation under or with respect to, a “multiple employer welfare arrangement” (as defined in Section 3(40) of ERISA), a
“multiple employer plan” (as defined in Section 413(c) of the Code) or a “multiemployer plan” (as defined in Section 3(37) of ERISA).

 
(d)           The consummation of the transactions contemplated by this Agreement will not, either alone or in combination with another

event, (i) entitle any current or former employee, officer, director or consultant of Parent or any of its Subsidiaries to severance pay, unemployment
compensation or any other payment, (ii) result in any other payment becoming due or satisfy any prerequisite to any payment or benefit to any current or
former employee, director or consultant of Parent, (iii) accelerate the time of funding, payment or vesting, or increase the amount of compensation due any
such employee, director or consultant or (iv) increase any benefits or compensation or give rise to any liability under any Parent Benefit Plan.

 
(e)           Each Parent Benefit Plan has been operated in good faith compliance in all material respects with Section 409A of the Code and

has since January 1, 2009 been operated in compliance in all material respects with Section 409A of the Code.  No director, officer, employee or service
provider of Parent or its Affiliates is entitled to a gross-up, make-whole or indemnification payment with respect to taxes imposed under Section 409A or
Section 4999 of the Code.

 
(f)            Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, (i) there

are no pending or, to Parent’s Knowledge, threatened claims, proceedings, audits, investigations, suits or actions by or on behalf of any Parent Benefit Plan,
by any employee or beneficiary covered under any Parent Benefit Plan or otherwise involving any Parent Benefit Plan (other than routine claims for benefits)
and (ii) neither Parent nor any of its Subsidiaries (nor, to Parent’s Knowledge, any other Person) has engaged in a “prohibited transaction” (as defined in
Section 406 of ERISA or Section 4975 of the Code) or a breach of fiduciary duty (as determined under ERISA) with respect to any Parent Benefit Plan.

 
(g)           No amount that could be received (whether in cash or property or the vesting of property), as a result of the consummation of the

transactions contemplated by this Agreement or otherwise, by any employee, director or consultant of Parent or its Subsidiaries (whether current, former or
retired) under any Parent Benefit Plan or otherwise would not be deductible by reason of Section 280G of the Code or would be subject to an excise tax under
Section 4999 of the Code.
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(h)           Neither Parent nor any of its Subsidiaries is a party to any agreement, contract, arrangement or plan that has resulted or would

reasonably be expected to result in the payment of any amount that will not fully be deductible as a result of Section 162(m) of the Code.
 

Section 5.10           Absence of Certain Changes or Events.  Since December 31, 2011, (a) except as otherwise contemplated by this Agreement, the
businesses of Parent and its Subsidiaries have been conducted, in all material respects, in the ordinary course of business consistent with past practice, and
(b) there has not been any event, change, effect, development, condition or occurrence that, individually or in the aggregate, has had or would reasonably be
expected to have, a Parent Material Adverse Effect.  Since December 31, 2011 through the date hereof, neither Parent nor any of its Subsidiaries has taken any
action that would be prohibited by Section 6.2(ii), (iii), (viii), (xi), (xv) or (xvi) if proposed to be taken after the date hereof.

 
Section 5.11           Investigations; Litigation.  Except as would not reasonably be expected to have, individually or in the aggregate, a Parent

Material Adverse Effect, (a) to the Knowledge of Parent, there is no investigation or review pending or threatened by any Governmental Entity with respect to
Parent or any of its Subsidiaries, (b) there are no actions, suits, claims, arbitration, hearing, written inquiries or proceedings pending (or, to the Knowledge of
Parent, threatened) by or before any Governmental Entity, arbitrator or arbitration panel against or affecting Parent or any of its Subsidiaries, or any of their
respective properties or assets and (c) there are no Orders of any Governmental Entity, arbitrator or arbitration panel outstanding involving Parent or any of its
Subsidiaries, or any of their respective properties or assets.

 
Section 5.12           Information Supplied.  None of the information provided by Parent or its Subsidiaries for inclusion or incorporation by reference

in (a) the Form S-4 will, at the time the Form S-4 becomes effective under the Securities Act, contain any untrue statement of a material fact or omit to state
any material fact required to be stated therein or necessary to make the statements therein not misleading, (b) the Joint Proxy Statement will, at the date it is
first mailed to Parent’s stockholders and the Company’s stockholders or at the time of the Parent Stockholders’ Meeting or the Company Stockholders’
Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made, not misleading or (c) the Debt Offering Documents will, at the time the
applicable document thereof becomes effective under the Securities Act or the date it is first mailed to the holders of Notes, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading.  The Joint Proxy
Statement (other than the portion thereof relating solely to the Company Stockholders’ Meeting) and the Form S-4 (other than the portion thereof based on
information supplied by the Company for inclusion or incorporation by reference therein, with respect to which no representation is made by Parent or any of
its Subsidiaries) will comply as to form in all material respects with the requirements of the Securities Act and the Exchange Act and the rules and regulations
promulgated thereunder.  Notwithstanding the foregoing provisions of this Section 5.12, no representation or warranty is made by Parent with respect to
information or statements made or incorporated by reference in the Form S-4, the Joint Proxy Statement or the Debt Offering Documents which were not
supplied by or on behalf of Parent.
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Section 5.13           Regulatory Matters.
 

(a)           Each of Parent’s Subsidiaries that engages in the sale of electricity at wholesale (other than any such Subsidiaries that own one or
more facilities that constitute a “qualifying facility” as such term is defined under PURPA and the rules and regulations of FERC that are entitled to
exemption from regulation under Section 205 of the FPA) is (i) regulated as a “public utility” under the FPA and has been authorized by the FERC, pursuant
to the FPA, to make such sales at market-based rates or (ii) located within ERCOT and regulated by the PUCT.  Each of Parent’s Subsidiaries that directly
owns generating facilities has obtained an order from the FERC finding it to be, or has self-certified itself to the FERC as, or is entitled to exemption from
regulation as an Exempt Wholesale Generator under either the Public Utility Holding Company Act of 1935 or PUHCA 2005 or has obtained an order from
the FERC finding it to be, has self-certified itself to the FERC as, or is a solar facility of less than one MW that is entitled to exemption from regulation as, a
qualifying facility under PURPA.  Neither Parent, nor any of its Subsidiaries, are subject to the books and records requirements of Part 366 of the FERC’s
Rules and Regulations (18 C.F.R. Part 366 (2009)).  There are no pending, or to the Knowledge of Parent, threatened, judicial or administrative proceedings
to revoke a Subsidiary’s market-based rate authorization, Exempt Wholesale Generator status or qualifying facility status, as applicable.  To the Knowledge
of Parent, there are no events, facts or conditions that are reasonably likely to cause any of Parent’s Subsidiaries that sell electricity at wholesale to lose its
market-based rate authorization or any of Parent’s Subsidiaries that directly owns generating facilities to lose its status as an Exempt Wholesale Generator
under PUHCA 2005.

 
(b)           All filings required to be made by Parent or any of its Subsidiaries during the three years preceding the date hereof, with the FERC

under the FPA or PUHCA 2005, the Department of Energy, the NRC under the Atomic Energy Act of 1954, as amended, the PUCT or any other applicable
state public utility commissions, as the case may be, have been made, including all forms, statements, reports, agreements and all documents, exhibits,
amendments and supplements appertaining thereto, including all rates, tariffs and related documents, and all such filings complied, as of their respective
dates, with all applicable requirements of applicable Law, except for filings the failure of which to make or the failure of which to make in compliance with
all applicable Law, would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

 
(c)           To the Knowledge of Parent and its Subsidiaries (i) the operations of STNP by STPNOC are, and since January 1, 2010, have been

conducted in compliance with all STNP Permits, including those STNP Permits providing for (A) the development and maintenance of emergency plans
designed to respond to any unplanned releases of radioactive materials from STNP, (B), the handling and storage of spent nuclear fuel at STNP,
(C) decommissioning planning for STNP and (D) the maintenance of insurance against a nuclear incident, and (ii) (A) the operations of STNP are not the
subject of any outstanding notices of violation, any ongoing proceeding, heightened or additional inspections above the NRC baseline inspection program
or requests for information from the NRC or any other agency with jurisdiction over such facility and (B) STPNOC is not listed by the NRC in the
“unacceptable performance” column of the NRC Action Matrix as a part of the NRC’s Assessment of Licensee Performance; in each such case except for such
failures to comply that would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
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Section 5.14           Tax Matters.  Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse

Effect:
 

(a)           Parent and its Subsidiaries (i) have duly and timely filed (taking into account any extension of time within which to file) all Tax
Returns required to have been filed by or with respect to Parent or any of its Subsidiaries, and all such Tax Returns are true, correct and complete in all
respects and were prepared in compliance with applicable Law, (ii) have duly and timely paid all Taxes shown as due on such Tax Returns, (iii) have
adequate accruals and reserves, in accordance with GAAP, on the financial statements included in the Parent SEC Documents for all Taxes payable by Parent
and its Subsidiaries for all taxable periods and portions thereof through the date of such financial statements and (iv) have not received written notice of any
proposed or assessed deficiencies for any Tax from any taxing authority, against Parent or any of its Subsidiaries for which there are not adequate reserves on
the financial statements included in the Parent SEC Documents.

 
(b)           Neither Parent nor any of its Subsidiaries is the subject of any currently ongoing tax audit or other proceeding with respect to

Taxes nor has any Tax audit or other proceeding with respect to Taxes been proposed against any of them in writing.  As of the date of this Agreement, there
are no pending requests for waivers of the time to assess any Tax.  Neither Parent nor any of its Subsidiaries has waived any statute of limitations in respect of
Taxes or agreed to any extension of time with respect to a Tax assessment or deficiency (other than pursuant to extensions of time to file Tax Returns
obtained in the ordinary course of business).  There are no Liens for Taxes on any of the assets of Parent or any of its Subsidiaries other than Parent Permitted
Liens.  No claim has ever been made in writing by a taxing authority of a jurisdiction where Parent or one of its Subsidiaries has not filed Tax Returns
claiming that Parent or such Subsidiary is or may be subject to taxation by that jurisdiction.

 
(c)           Neither Parent nor any of its Subsidiaries is a party to or bound by any written Tax allocation, indemnification (including

indemnification of Taxes with respect to service-providers) or sharing agreement (other than an agreement with Parent or its Subsidiaries and other than
customary indemnifications for Taxes contained in credit or other commercial agreements the primary purposes of which do not relate to Taxes).  Neither
Parent nor any of its Subsidiaries is or has, within the past six years, been a member of an affiliated group (other than a group the common parent of which is
Parent) filing a consolidated federal income Tax Return. Neither Parent nor any of its Subsidiaries is liable under Treasury Regulation Section 1.1502-6 (or
any similar provision of the Tax Laws of any state, local or foreign jurisdiction), or as a transferee or successor, by contract, or otherwise, for any Tax of any
Person other than Parent and its Subsidiaries.

 
(d)           Parent and its Subsidiaries have duly and timely withheld and paid all Taxes required to have been withheld and paid in

connection with amounts paid or owing to any employee, independent contractor, creditor, stockholder or other third party.
 
(e)           Neither Parent nor any of its Subsidiaries was a “distributing corporation” or “controlled corporation” in a transaction intended to

qualify under Section 355 of the Code within the past two (2) years or otherwise as part of a plan that includes the Merger.
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(f)            Neither Parent nor any of its Subsidiaries has participated in any “listed transaction” within the meaning of Treasury Regulation

Section 1.6011-4.
 
(g)           Parent has made available to the Company or its legal or accounting representative copies of all federal income Tax Returns for

Parent and each of its Subsidiaries filed for all periods including and after the period ended December 31, 2009 and all state income Tax Returns for Parent
and each of its Subsidiaries filed for all periods including and after the period ended December 31, 2009.

 
(h)           Neither Parent nor any of its Subsidiaries will be required to include any item of income in, or exclude any item of deduction from,

taxable income for a taxable period ending after the Closing Date of as a result of any (i) adjustment pursuant to Section 481 of the Code (or any analogous
provision of state, local or foreign Law) for a taxable period ending on or before the Closing Date, (ii) “closing agreement” as described in Section 7121 of
the Code (or any analogous provision of state, local or foreign Law) executed on or prior to the Closing Date, (iii) installment sale or open transaction
disposition made on or prior to the Closing Date, (iv) prepaid amount received on or prior to the Closing Date or (v) election by Parent or any Parent
Subsidiary under Section 108(i) of the Code.

 
(i)            Neither Parent nor any of its Subsidiaries has taken or agreed to take any action or knows of any fact or circumstance that could

reasonably be expected to prevent or impede the Merger from qualifying as a “reorganization” within the meaning of Section 368(a) of the Code.
 

Section 5.15           Employment and Labor Matters.
 

(a)           Neither Parent nor any of its Subsidiaries is a party to or bound by any material collective bargaining or similar agreement or
material work rules or practices with any labor union, labor organization or employee association applicable to employees of Parent or any of its Subsidiaries,
(ii) there are no strikes or lockouts with respect to any employees of Parent or any of its Subsidiaries (“Parent Employees”), (iii) to the Knowledge of Parent,
there is no union organizing effort pending or threatened against Parent or any of its Subsidiaries, (iv) there is no unfair labor practice, labor dispute (other
than routine individual grievances) or labor arbitration proceeding pending or, to the Knowledge of Parent, threatened with respect to Parent Employees and
(v) there is no slowdown or work stoppage in effect or, to the Knowledge of Parent, threatened with respect to Parent Employees; except, with respect to
clauses (i) through (v), as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

 
(b)           Except for such matters which would not reasonably be expected to have, individually or in the aggregate, a Parent Material

Adverse Effect, Parent and its Subsidiaries are, and have been, in compliance with all applicable Law respecting (i) employment and employment practices,
(ii) terms and conditions of employment and wages and hours, and (iii) unfair labor practices.  Neither Parent nor any of its Subsidiaries has any liabilities
under the WARN Act as a result of any action taken by Parent (other than at the written direction of the Company or as a result of any of the transactions
contemplated hereby) that would reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
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(c)           To the Knowledge of Parent, no Parent Employee who is an executive officer has, as of the date hereof, given notice to Parent of

any intention to terminate his or her employment with Parent or its Subsidiaries within the twelve (12) month period following the date of this Agreement.
 

Section 5.16           Intellectual Property.
 

(a)           Either Parent or a Subsidiary of Parent owns, has a valid license for or otherwise possesses legally enforceable rights to use, all
Intellectual Property necessary for or used in their respective businesses as currently conducted, free and clear of all Liens, other than Parent Permitted Liens
(collectively, the “Parent Intellectual Property”), except for such failures to own, have license for or possess rights to use that would not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  Except as would not reasonably be expected to have, individually or in
the aggregate, a Parent Material Adverse Effect, the transactions contemplated by this Agreement shall not impair the right, title or interest of Parent or any of
its Subsidiaries in or to any of the Parent Intellectual Property, and except where the license expires in accordance with its terms all of the Parent Intellectual
Property shall be owned or available for use by Parent or its Subsidiaries immediately after the Closing Date on terms and conditions substantially similar to
those under which Parent or its Subsidiaries owned or used the Parent Intellectual Property immediately prior the Closing Date.

 
(b)           Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, (a) as of

the date hereof, there are no claims that are presently pending or, to the Knowledge of Parent, threatened in writing by any Person alleging infringement by
Parent or any of its Subsidiaries of any third party Intellectual Property or contesting the ownership or use of any Parent Intellectual Property, (b) to the
Knowledge of Parent, the conduct of the business of Parent and its Subsidiaries does not infringe, misappropriate, or otherwise violate any Intellectual
Property rights of any Person, (c) as of the date hereof, neither Parent nor any of its Subsidiaries has made any claim of a violation or infringement by others of
its rights to or in connection with the Parent Intellectual Property and (d) to the Knowledge of Parent, no Person is infringing, misappropriating, or otherwise
violating any Parent Intellectual Property owned by Parent or any of its Subsidiaries.  The Parent Intellectual Property owned by Parent or any of its
Subsidiaries is not subject to any outstanding consent, settlement or Order materially restricting the use thereof.

 
(c)           Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, Parent and

its Subsidiaries have taken commercially reasonable actions common in the industry to maintain and protect the secrecy and confidentiality of its trade
secrets and other confidential information.

 
(d)           The information technology systems, including software, owned, leased, or licensed by Parent and its Subsidiaries in the conduct

of their respective businesses (collectively, the “Parent Systems”) are sufficient in all material respects for the immediate needs of Parent’s and its
Subsidiaries’ respective businesses as currently conducted.  Except as would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect, Parent and its Subsidiaries maintain commercially reasonable security, disaster recovery and business continuity plans, procedures
and facilities, and such plans and procedures have
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been proven effective upon testing.  In the last twelve (12) months prior to the date hereof, there has not been any material failure with respect to any of the
Parent Systems that has not been remedied or replaced in all material respects.
 

Section 5.17           Real and Personal Property.
 

(a)           With respect to each real property owned by Parent or any of its Subsidiaries that is material to Parent and its Subsidiaries, taken as
a whole (such property collectively, the “Parent Owned Real Property”), except as would not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect, (i) either Parent or a Subsidiary of Parent has marketable and insurable fee simple title to such Parent Owned Real
Property, free and clear of all Liens other than Parent Permitted Liens and conditions, encroachments, easements, rights-of-way, restrictions and other
encumbrances that do not materially impair the existing use of the real property subject thereto by the owner (or lessee to the extent a leased property) thereof
in the operation of its business (“Permitted Encumbrances”), (ii) there are no leases, subleases, licenses, rights or other agreements affecting any portion of the
Parent Owned Real Property that would reasonably be expected to materially impair the existing use of the Parent Owned Real Property by Parent or any of
its Subsidiaries in the operation of its business thereon, and (iii) there are no outstanding options or rights of first refusal in favor of any other party to
purchase such Parent Owned Real Property or any portion thereof or interest therein that would reasonably be expected to impair the existing use of the
Parent Owned Real Property by Parent or any of its Subsidiaries in the operation of its business thereon.  As of the date hereof, neither Parent nor any of its
Subsidiaries has received notice of any pending, and to the Knowledge of Parent there is no threatened, condemnation proceeding with respect to any Parent
Owned Real Property, except proceedings which would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse
Effect.  Neither Parent nor any of its Subsidiaries is a party to any agreement or option to purchase any real property or interest therein.

 
(b)           Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, (i) each

lease, sublease and other agreement (collectively, the “Parent Real Property Leases”) under which Parent or any of its Subsidiaries uses or occupies or has the
right to use or occupy any real property that is material to Parent and its Subsidiaries, taken as a whole (the “Parent Leased Real Property”) at which the
material operations of Parent or any of its Subsidiaries are conducted as of the date hereof, is valid, binding and in full force and effect, (ii) neither Parent nor
any of its Subsidiaries is currently subleasing, licensing or otherwise granting any Person the right to use or occupy a material portion of a Parent Leased Real
Property that would reasonably be expected to materially impair the existing use of the Parent Leased Real Property by Parent or any of its Subsidiaries in the
operation of its business thereon, and (iii) no uncured default of a material nature on the part of Parent or, if applicable, any of its Subsidiaries or, to the
Knowledge of Parent, the landlord thereunder, exists under any Parent Real Property Lease, and no event has occurred or circumstance exists which, with the
giving of notice, the passage of time, or both, would constitute a material breach or default under a Parent Real Property Lease.  Except as would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, Parent and each of its Subsidiaries has a good and valid
leasehold interest, subject to the terms of the Parent Real Property Leases, in each parcel of Parent Leased Real Property, free and
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clear of all Liens, except for Parent Permitted Liens and Permitted Encumbrances, and Parent’s or its Subsidiaries’ possession and quiet enjoyment of the
Parent Leased Real Property under such Parent Real Property Lease has not been disturbed.  As of the date hereof, neither Parent nor any of its Subsidiaries
has received notice of any pending, and, to the Knowledge of Parent, there is no threatened, condemnation proceeding with respect to any Parent Leased Real
Property, except such proceeding which would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
 

Section 5.18           Required Vote of Parent Stockholders.  (a) The approval of the Stock Issuance by a majority of the votes cast on such proposal at
the Parent Stockholders’ Meeting (provided that the total votes cast on such proposal represent over 50% in interest of all securities entitled to vote on such
proposal), as required by Section 312.03 and 312.07 of the NYSE Listed Company Manual, is the only vote of holders of securities of Parent which is
required to approve the Stock Issuance, and (b) the approval and adoption of the Parent Charter Amendment by the affirmative vote of the holders of a
majority of the outstanding stock of Parent entitled to vote on the Parent Charter Amendment is the only vote of securities of Parent which is required to
adopt the Parent Charter Amendment (the approvals referred to in clauses (a) and (b) collectively, the “Parent Stockholder Approval”) and no other vote of
the holders of any class or series of Parent capital stock is necessary to approve the Stock Issuance, adopt the Parent Charter Amendment or to approve this
Agreement or the transactions contemplated hereby, including the Merger.

 
Section 5.19           Opinion of Financial Advisor.  The Board of Directors of Parent has received separate opinions (the “Parent Fairness Opinions”) of

Credit Suisse Securities (USA) LLC and Morgan Stanley & Co. LLC (the “Parent Financial Advisors”) to the effect that, as of the date of such opinions, the
Exchange Ratio is fair, from a financial point of view, to Parent.  Parent shall, promptly following receipt of each such opinions in written form, furnish an
accurate and complete copy of said opinions to the Company solely for informational purposes.

 
Section 5.20           Material Contracts.
 

(a)           Except for this Agreement, the Parent Benefit Plans or agreements filed as exhibits to SEC filings of Parent or any of its
Subsidiaries, as of the date hereof, neither Parent nor any of its Subsidiaries is a party to or bound by:

 
(i)            any “material contract” (as such term is defined in Item 601(b)(10) of Regulation S K of the SEC) of Parent;
 
(ii)           any coal supply agreement, coal transportation agreement, construction agreement, power purchase or offtake agreement

or fuel purchase agreement that is material to Parent and its Subsidiaries taken as a whole;
 
(iii)          any contract imposing any material restriction on the right or ability of Parent or any of its Subsidiaries to (A) compete

with any other Person or (B) to engage in any line of business or in any geographic location; and
 
(iv)          any contract (1) evidencing Indebtedness of Parent or any of its Subsidiaries to any third party in excess of $25 million,

(2) guaranteeing Indebtedness of
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a third party in excess of $25 million or (3) containing a covenant restricting the payment of dividends, or having the economic effect of any of the
foregoing;

 
(v)           any contract entered into since January 1, 2009 providing for the purchase or other acquisition or sale or other disposition

(directly or indirectly) by Parent or any of its Subsidiaries of an asset or assets or a business or businesses (A) in which the aggregate purchase or sale
price (regardless of whether the consideration paid or received was (x) paid upon closing or paid or to be paid over time, (y) involved an earn-out or
other contingency (in which case the amount of the consideration subject to any as yet-unrealized earn-out or other contingency shall be estimated
reasonably and in good faith) and (z) in the form of cash, stock, assets, a debt instrument or otherwise) was in excess of $50 million and (B)  under
which Parent and/or its Subsidiaries have or are reasonably likely to have a material payment obligation, including any obligation to make any
material indemnification payment (other than indemnification with respect to directors and officers) or any material payment under any guarantee or
other financial obligation;

 
(vi)          any contract that relates to the formation, creation, operation, management or control of any partnership or any joint

venture that is material to Parent and its Subsidiaries taken as a whole;
 
(vii)         any collective bargaining agreement or similar contract that is material to Parent and its Subsidiaries taken as a whole;
 
(viii)        any Parent Real Property Lease; or
 
(ix)           any contract or group of contracts with a Person (or group of Affiliated Persons) which is not of the type described in any

of the foregoing clauses (i) through (viii) and the termination or breach of which would reasonably be expected to have a Parent Material Adverse
Effect.

 
For all purposes of and under this Agreement, a “Parent Material Contract” shall mean all contracts of the types referred to in clauses (i)-(ix) of this Section
5.20(a).
 

(b)           Neither Parent nor any Subsidiary of Parent is in breach of or default under the terms of any Parent Material Contract where such
breach or default would reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  To the Knowledge of Parent, no
other party to any Parent Material Contract is in breach of or default under the terms of any Parent Material Contract where such breach or default would
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  Except as would not reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect, each Parent Material Contract is in full force and effect and, subject to the Enforceability
Exceptions, is valid, binding and enforceable against Parent or the Subsidiary of Parent which is party thereto and, to the Knowledge of Parent, against each
other party thereto.

 
Section 5.21           Finders or Brokers.  Except for the Parent Financial Advisors, neither Parent nor any of its Subsidiaries has employed any

investment banker, broker or finder in connection with the transactions contemplated by this Agreement who might be entitled to any fee or any commission
in connection with or upon consummation of the Merger, other than any
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fees incurred pursuant to arrangements entered into after the date of this Agreement in connection with obtaining the financing contemplated by Section
6.21.
 

Section 5.22           Insurance.  Parent and its Subsidiaries maintain insurance in such amounts and against such risks substantially as is customary for
entities comparable to Parent and its Subsidiaries operating in the industries in which Parent and its Subsidiaries operate.  All insurance policies maintained
by Parent and its Subsidiaries are in full force and effect.  Neither Parent nor any of its Subsidiaries has received notice of any pending or threatened
cancellation or material premium increase (retroactive or otherwise) with respect to any material insurance policy, and Parent and each of its Subsidiaries is in
compliance in all material respects with the terms and conditions of each material insurance policy (including terms and conditions relating to the payment
of premiums).  There is no material dispute with any insurance carrier with respect to any material amounts recoverable by Parent or any of its Subsidiaries
under the any insurance policy with such carrier.

 
Section 5.23           Derivative Products.
 

(a)           To the Knowledge of Parent, all Derivative Products entered into for the account of Parent or any of its Subsidiaries since January
1, 2010 were entered into in accordance with (i) established risk parameters, limits and guidelines (qualitative or quantitative) and in compliance with the
risk management policies approved by the Board of Directors of Parent and in effect on the date hereof, including trade compliance, credit risk and/or code of
conduct policies (collectively, the “Parent Trading Policies”), with exceptions having been handled in all material respects according to Parent’s risk
management processes as in effect at the time at which such exceptions were handled, to restrict the level of risk that Parent or any of its Subsidiaries is
authorized to take, individually and in the aggregate, with respect to Derivative Products and monitor compliance with such risk parameters and (ii)
applicable Law and policies of any Governmental Entity.

 
(b)           At no time since January 1, 2011 has the net position resulting from all physical commodity transactions, exchange-traded futures

and options transactions, over-the-counter transactions and derivatives thereof and similar transactions (the “Net Parent Position”) not been within the risk
parameters in all material respects that are set forth in the Parent Trading Policies except for such Net Parent Positions that have been subsequently corrected
in accordance with the Parent Trading Policies.

 
(c)           Parent has made available to the Company a true and complete copy of the Parent Trading Policies, and the Parent Trading Policies

contain a true and correct description of the practice of Parent and its Subsidiaries with respect to Derivative Products as of the date of this Agreement.
 
(d)           Parent has made available to the Company a true and complete copy of the 2012 reports of the Commercial Operations Oversight

Committee of Parent.
 

Section 5.24           Related Party Transactions.  Except for indemnification, compensation, employment or other similar arrangements between Parent
or any of its Subsidiaries, on the one hand, and any director or officer thereof, on the other hand, there are no transactions,
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agreements, arrangements or understandings between Parent or any of its Subsidiaries, on the one hand, and any Affiliate (including any director or officer)
thereof, but not including any wholly owned Subsidiary of Parent, on the other hand, within the three-year period preceding the date of this Agreement, in
each case, that would be required to be disclosed pursuant to Item 404 of Regulation S-K under the Securities Act in Parent’s Form 10-K or proxy statement
pertaining to an annual meeting of shareholders.
 

Section 5.25           Lack of Ownership of Company Common Stock.  Neither Parent nor any of its Subsidiaries beneficially owns directly or
indirectly, any shares of Company Common Stock or other securities convertible into, exchangeable for or exercisable for shares of Company Common Stock
or any securities of any Subsidiary of the Company, and neither Parent nor any of its Subsidiaries has any rights to acquire any Shares except pursuant to this
Agreement.  There are no voting trusts or other agreements or understandings to which Parent or any of its Subsidiaries is a party with respect to the voting of
the capital stock or other equity interest of the Company or any of its Subsidiaries.

 
Section 5.26           No Additional Representations.  Parent and Merger Sub acknowledge that the Company makes no representation or warranty as to

any matter whatsoever except as expressly set forth in this Agreement or in any certificate delivered by the Company to Parent or Merger Sub in accordance
with the terms hereof, and specifically (but without limiting the generality of the foregoing) that the Company makes no representation or warranty with
respect to (a) any projections, estimates or budgets delivered or made available to Parent or Merger Sub (or any of their respective Affiliates, officers,
directors, employees or Representatives) of future revenues, results of operations (or any component thereof), cash flows or financial condition (or any
component thereof) of the Company and its Subsidiaries or (b) the future business and operations of the Company and its Subsidiaries.

 
Section 5.27           Debt Offer Financing.
 

(a)           Parent has delivered to the Company a true and complete copy of the Financing Commitment, including any schedules, exhibits,
annexes and amendments, pursuant to which the financial institutions parties thereto have agreed to provide Financing subject to the terms and conditions
set forth therein.

 
(b)           The Financing Commitment is a legal, valid and binding obligation of Parent and, to the Knowledge of Parent, the other parties

thereto, subject to the Enforceability Exceptions. The Financing Commitment is in full force and effect and, as of the date hereof, has not been withdrawn,
rescinded or terminated or otherwise amended or modified in any respect.

 
(c)           As of the date hereof, Parent is not in breach of any of the terms or conditions set forth in the Financing Commitment, and no event

has occurred which, with or without notice, lapse of time or both, would reasonably be expected to constitute a breach, default or failure to satisfy any
condition precedent set forth therein. As of the date hereof, Parent is not aware of any fact or occurrence that, with or without notice, lapse of time or both,
would reasonably be expected to (i) make any of the assumptions or any of the statements set forth in the Financing Commitment inaccurate, (ii) result in any
of the conditions in the Financing Commitment not being satisfied or (iii) otherwise result in the Financing Commitment not being
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available on a timely basis in order to consummate the Debt Offers and/or the Notes Put Offers, as the case may be.
 

(d)           The net proceeds from the Financing Commitment, if funded in full, together with Available Funds will be sufficient to
consummate the Debt Offers and/or the Notes Put Offers, as the case may be, and the payment of any fees, premiums and expenses of or payable by Parent,
Merger Sub, the Company or the Surviving Corporation in connection therewith.

 
(e)           Parent has delivered to the Company a true and complete (except for the redactions in such delivered copy) copy of any fee letters

with respect to fees, market flex and related arrangements with respect to the Financing Commitment (the “Fee Letters”), with only fee amounts and certain
economic terms (none of which would adversely affect the amount (other than in respect of upfront fees, if any) or availability of the Financing Commitment
if so exercised by the lenders providing the Financing) redacted.  As of the date hereof, there are no side letters, understandings or other agreements or
arrangements relating to the funding of the full amount or any portion of the Financing to which Parent, Merger Sub or any of their respective Affiliates are a
party, other than as expressly set forth in the Financing Commitment and the Fee Letter delivered to the Company prior to the date hereof.

 
ARTICLE VI

 
COVENANTS AND AGREEMENTS

 
Section 6.1             Conduct of Business by the Company.
 

(a)           From and after the date hereof and prior to the Effective Time or the date, if any, on which this Agreement is earlier terminated
pursuant to Section 8.1 (the “Termination Date”), and except (i) as may be required by applicable Law, (ii) as may be agreed in writing by Parent (which
consent shall not be unreasonably withheld, delayed or conditioned), (iii) as may be contemplated or required by this Agreement or (iv) as set forth in Section
6.1(a) of the Company Disclosure Schedule, the Company covenants and agrees with Parent that the business of the Company and its Subsidiaries shall be
conducted in, and that such entities shall not take any action except in, the ordinary course of business and shall use their reasonable best efforts to preserve
intact their present material lines of business, maintain their rights and franchises and preserve their relationships with material customers and suppliers and
other Persons with whom the Company or any of its Subsidiaries has significant business relations; provided, however, that no action by the Company or its
Subsidiaries with respect to matters specifically addressed by any provision of Section 6.1(b) shall be deemed a breach of this sentence unless such action
would constitute a breach of such other provision.

 
(b)           The Company agrees, on behalf of itself and its Subsidiaries, that between the date hereof and the Effective Time, without the prior

written consent of Parent (which consent shall not be unreasonably withheld, delayed or conditioned, other than a consent with respect to the matters
contemplated by clauses (i) through (vi), which may be withheld by Parent in its sole discretion), except as may be required by applicable Law or as set forth
in Section
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6.1(b) of the Company Disclosure Schedule, the Company shall not, and shall cause its Subsidiaries not to:
 

(i)            amend the certificate of incorporation or by-laws or similar applicable charter documents of the Company or materially
amend the charter documents of any Subsidiary of the Company;

 
(ii)           declare, set aside or pay any dividend or other distribution (whether in cash, shares or property or any combination

thereof) in respect of any shares of capital stock, or make any other actual, constructive or deemed distribution in respect of the shares of capital
stock, except for pro rata dividends or other distributions made by any direct or indirect Subsidiary of the Company to the equityholders thereof,
including the Company or one of its wholly-owned Subsidiaries;

 
(iii)          split, combine, subdivide or reclassify any shares of capital stock or issue or authorize or propose the issuance of any

other securities in respect of, in lieu of or in substitution for shares of capital stock, except for any such transaction by a wholly-owned Subsidiary of
the Company which remains a wholly-owned Subsidiary after consummation of such transaction;

 
(iv)          issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, pledge, disposition or encumbrance of, any

shares of capital stock or other ownership interest in the Company or any of its Subsidiaries or any securities convertible into or exchangeable for
any such shares or ownership interest, or any rights, warrants or options to acquire any such shares of capital stock, ownership interest or convertible
or exchangeable securities or take any action to cause to be exercisable any otherwise unexercisable option under any existing stock option plan
(except as otherwise provided by the terms of this Agreement or the express terms of any unexercisable or unexercised options or warrants
outstanding on the date hereof), other than (A) issuances of shares of Company Common Stock in respect of any exercise of Company Stock Options
and settlement of any Company RSUs outstanding on the date hereof or as may be granted after the date hereof as permitted under this Section
6.1(b), (B) the purchase or sale of shares of Company Common Stock pursuant to the exercise of options to purchase Company Common Stock
outstanding on the date hereof or as may be granted after the date hereof as permitted under this Section 6.1(b) if necessary to effectuate an option
direction upon exercise or for withholding of Taxes, (C) the grant of equity compensation awards at times, in amounts and on terms and conditions
in accordance with Section 6.1(b)(iv) of the Company Disclosure Schedule, (D) issuances of Shares in satisfaction of the terms of the Plan of
Reorganization, (E) transactions among the Company and its wholly-owned Subsidiaries or among the Company’s wholly-owned Subsidiaries or (F)
the incurrence of any Company Permitted Liens;

 
(v)           directly or indirectly purchase, redeem or otherwise acquire any shares of capital stock of the Company or any of its

Subsidiaries or any rights, warrants or options to acquire any such shares, except for (A) transactions among the Company and its wholly-owned
Subsidiaries or among the Company’s wholly-owned Subsidiaries or (B) the purchase or sale of shares of Company Common Stock pursuant to the
exercise
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of options to purchase Company Common Stock outstanding on the date hereof or as may be granted after the date hereof as permitted under this
Section 6.1(b) if necessary to effectuate an option direction upon exercise or for withholding of Taxes;

 
(vi)          adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other

reorganization, or enter into a letter of intent or agreement in principle with respect thereto, other than the Merger and other than any mergers,
consolidations, restructurings or reorganizations solely among the Company and its wholly-owned Subsidiaries or among the Company’s wholly-
owned Subsidiaries;

 
(vii)         except as otherwise permitted or contemplated by this Agreement or for transactions between the Company and its

Subsidiaries or among the Company’s Subsidiaries, prepay, redeem, repurchase, defease, cancel or otherwise acquire any Indebtedness or guarantees
thereof of the Company or any of its Subsidiaries in excess of $100 million in the aggregate, other than (A) at stated maturity, (B) any required
amortization payments and mandatory prepayments (including mandatory prepayments arising from any change of control put rights to which
holders of such Indebtedness or guarantees thereof may be entitled) and (C) Indebtedness or guarantees thereof disclosed in Section 6.1(b)(vii) of the
Company Disclosure Schedule, in each case, in accordance with the terms of the instrument governing such Indebtedness as in effect on the date
hereof or, with respect to Indebtedness incurred in accordance with clause (viii), the terms of such Indebtedness;

 
(viii)        incur, assume, guarantee or otherwise become liable for any Indebtedness, except for (A) short-term borrowings incurred

in the ordinary course of business consistent with past practice, (B) borrowings (including for the avoidance of doubt, letters of credit) pursuant to
existing credit facilities, (C) purchase money financings and capital leases entered into in the ordinary course of business consistent with past
practice, (D) any Indebtedness or guarantees thereof among the Company and its wholly owned Subsidiaries or among the Company’s wholly owned
Subsidiaries, (E) any Indebtedness incurred to replace, renew, extend, refinance or refund any existing Indebtedness on terms no less favorable to the
Company in the aggregate than the terms of such existing Indebtedness and in an amount not to exceed the sum of such existing Indebtedness plus
the aggregate amount of customary fees and reasonable expenses associated with the replacement, renewal, extension, refinancing or refunding of
such existing Indebtedness, (F) any guarantees by the Company of Indebtedness of Subsidiaries of the Company or guarantees by the Company’s
Subsidiaries of Indebtedness of the Company or any Subsidiary of the Company, which Indebtedness is incurred in compliance with this
Section 6.1(b), and (G) as may be incurred pursuant to Section 6.19 or Section 6.20; provided, however, that the principal amount of Indebtedness
incurred pursuant to clauses (A) and (C) shall not exceed $50  million in the aggregate; provided, further, that in the case of each of clause (A) and
clauses (C) through (F), (x) the incurrence of such Indebtedness would not reasonably be expected to interfere with the parties’ ability to obtain the
Financing or Alternative Financing and (y) such Indebtedness does not impose or result in any additional restrictions or limitations on the Company
or any of its Subsidiaries or, following the Closing, Parent or any of its
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Subsidiaries (including, following the Closing, the Surviving Corporation or any of its Subsidiaries), or subject the Company or any of its
Subsidiaries or, following the Closing, Parent or any of its Subsidiaries (including the Surviving Corporation or any of its Subsidiaries), to any
additional covenants or obligations (other than the obligations to make payment on such Indebtedness) to which the Company, Parent or their
respective Subsidiaries are not otherwise subject under the terms of any Indebtedness (other than any Indebtedness proposed to be repaid pursuant to
Section 6.19 hereof) outstanding as of the date hereof, that would reasonably be expected to have a Company Material Adverse Effect or Parent
Material Adverse Effect;

 
(ix)           change or revoke any material Tax election, change an annual Tax accounting period, change any material Tax

accounting method, file any material amended Tax Return, enter into any closing agreement with respect to a material amount of Taxes, settle any
material Tax claim or assessment or surrender any right to claim a refund of a material amount of Taxes;

 
(x)            enter into any new line of business outside of the existing business of the Company and its Subsidiaries;
 
(xi)           make any acquisition of any other person or business or make any loans, advances or capital contributions to, or

investments in, any other person (other than any Subsidiary of the Company) with a value in excess of $50 million in the aggregate, except (A) as
contemplated by the Company’s fiscal 2012 budget and capital expenditure plan, as set forth in Section 6.1(b)(xi) of the Company Disclosure
Schedule (the “Company 2012 Budget”) (whether or not such acquisition, loan, advance, capital contribution or investment is made during the
2012 fiscal year), or the Company’s fiscal 2013 capital expenditure plan, as set forth in Section 6.1(b)(xi) of the Company Disclosure Schedule (the
“Company 2013 Budget”) (whether or not such acquisition, loan, advance, capital contribution or investment is made during the 2013 fiscal year) or
(B) as made in connection with any transaction solely between the Company and a wholly owned Subsidiary of the Company or between wholly
owned Subsidiaries of the Company; provided, however, that notwithstanding the foregoing, the Company shall not, and shall not permit any of its
Subsidiaries to, make any acquisition of any other person or business or make any loans, advances or capital contributions to, or investments in, any
other person which would reasonably be expected to prevent, impede or delay the consummation of the Merger by the End Date;

 
(xii)          commit to or make any capital expenditures in excess of $50 million in the aggregate, except for (A) capital expenditures

contemplated by the Company 2012 Budget (whether or not such capital expenditure is made during the 2012 fiscal year) or the Company 2013
Budget, (B) capital expenditures disclosed in Section 6.1(b)(xii) of the Company Disclosure Schedule or (C) capital expenditures made in response
to any emergency, whether caused by war, terrorism, weather events, public health events, outages or otherwise;

 
(xiii)         except as required by the terms of the Company Benefit Plans as in effect on the date hereof, (A) except in the ordinary

course of business consistent with
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past practice for any employee who is not an executive officer, increase the compensation or other benefits (including the granting of any
discretionary bonuses) payable or provided to the Company’s directors, officers or employees, (B) enter into, adopt, amend, modify (including the
acceleration of vesting) or terminate any bonus, profit sharing, incentive, compensation, severance, retention, termination, option, appreciation
right, performance unit, stock equivalent, share purchase agreement, pension, retirement, deferred compensation, employment, severance or other
employee benefit agreement, trust, plan, fund or other arrangement for the compensation, benefit or welfare of any director, officer or employee in
any manner except (1) for agreements entered into with any newly-hired non-officer employees hired in the ordinary course of business consistent
with past practice, (2) for severance agreements (for the avoidance of doubt, other than collective bargaining or similar agreements) entered into in
the ordinary course of business consistent with past practice with employees who are not executive officers in connection with terminations of
employment, or (3) in connection with the promotion of employees to the extent it is in the ordinary course of business consistent with past practice,
or (C) enter into or amend any collective bargaining agreements or similar contracts other than agreements or amendments entered into in the
ordinary course of business consistent with past practice that would not result in a material increase of cost (consistent with past practice) to the
Company under the applicable collective bargaining agreements or similar contracts;

 
(xiv)        enter into or make any loans or advances to any of its officers, directors, employees, agents or consultants (other than

reimbursements or advances of business expense in the ordinary course of business consistent with past practice to employees of the Company or
any of its Subsidiaries) or make any change in its existing borrowing or lending arrangements for or on behalf of any of such Persons, except as
required by the terms of any Company Benefit Plan;

 
(xv)         materially change financial accounting policies or procedures or any of its methods of reporting income, deductions or

other material items for financial accounting purposes, except as required by a change in GAAP, SEC rule or policy or applicable Law;
 
(xvi)        (A) sell, lease, license, transfer, exchange or swap, mortgage (including securitizations), or otherwise dispose of any

material portion of its material properties or non-cash assets, including the capital stock of Subsidiaries, except (i) for transactions among the
Company and its wholly-owned Subsidiaries or among the Company’s wholly-owned Subsidiaries and (ii) subject to the second proviso in
Section 6.8(a), as may be required by applicable Law or any Governmental Entity in order to permit or facilitate the consummation of the
transactions contemplated hereby, (B) create or incur any Lien on any of its material assets or properties, other than Company Permitted Liens, or
(C) sell, license, assign, or otherwise dispose of any material Company Intellectual Property other than in the ordinary course of business consistent
with past practice;
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(xvii)       enter into any agreement that would result in the Company or any of its Subsidiaries becoming subject to any restriction

not in existence on the date hereof with respect to the payment of distributions or dividends;
 
(xviii)      modify, amend or terminate, or waive or assign any rights under, any Company Material Contract or material Company

Real Property Lease other than in a manner that is not material and adverse to the Company and its Subsidiaries taken as a whole, or that could
prevent or materially delay the consummation of the Merger or the other transactions contemplated by this Agreement past the End Date (or any
extension thereof);

 
(xix)         materially amend or terminate the Company Trading Policies or take any action that materially violates the Company

Trading Policies or that causes the Net Company Position to be materially outside the risk parameters set forth in the Company Trading Policies;
 
(xx)          waive, release, assign, settle or compromise any claim, action or proceeding, other than waivers, releases, assignments,

settlements or compromises that (x) with respect to the payment of monetary damages, involve only the payment of monetary damages (A) equal to
or less than the amounts specifically reserved with respect thereto on the balance sheet as of December 31, 2011 included in the Company SEC
Documents or (B) that do not exceed $50 million in the aggregate, and (y) with respect to any non-monetary terms and conditions therein, involve
only the imposition of restrictions or other conditions that would not reasonably be expected to materially and adversely impact the business and/or
operations of the Company and its Subsidiaries, taken as a whole, or the consummation of the transactions contemplated by this Agreement, and do
not involve the admission of any criminal liability;

 
(xxi)         implement any plant closings or layoff of employees that would reasonably be expected to materially and adversely

impact the business and/or operations of the Company and its Subsidiaries taken as a whole; or
 
(xxii)        agree or commit, in writing or otherwise, to take any of the foregoing actions.
 

(c)           The Company shall promptly notify Parent of any change, occurrence, effect, condition, fact, event, or circumstance of which any
of the Company’s executive officers has actual knowledge which would reasonably be expected to cause the failure of any of the conditions set forth in
Article VII to be satisfied, including any breach of a representation, warranty, covenant or agreement contained in this Agreement by the Company of which
any the Company’s executive officers has actual knowledge and which, if not timely cured, would reasonably be expected to cause the failure of any of the
conditions set forth in Article VII to be satisfied; provided, however, that (x) no unintentional failure by the Company to provide a required notice under this
Section 6.1(c) with respect to any matter that would not result in a failure of the conditions set forth in Section 7.2(a) shall result in a failure of the condition
set forth in Section 7.3(b) and (y) the delivery of any notice by the Company pursuant to this Section 6.1(c) shall not limit or otherwise affect the respective
rights, obligations, representations,
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warranties, covenants or agreements of the parties or the conditions to the obligations of the parties under this Agreement, or be deemed to amend or
supplement the Company Disclosure Schedule or constitute an exception to any representation, warranty, covenant or agreement.
 

Section 6.2             Conduct of Business by Parent.
 

(a)           From and after the date hereof and prior to the Effective Time or the Termination Date, and except (i) as may be required by
applicable Law, (ii) as may be agreed in writing by the Company (which consent shall not be unreasonably withheld, delayed or conditioned), (iii) as may be
contemplated or required by this Agreement or (iv) as set forth in Section 6.2(a) of the Parent Disclosure Schedule, Parent covenants and agrees with the
Company that the business of Parent and its Subsidiaries shall be conducted in, and that such entities shall not take any action except in, the ordinary course
of business and shall use their reasonable best efforts to preserve intact their present material lines of business, maintain their rights and franchises and
preserve their relationships with material customers and suppliers and other Persons with whom Parent or any of its Subsidiaries has significant business
relations; provided, however, that no action by Parent or its Subsidiaries with respect to matters specifically addressed by any provision of
Section 6.2(b) shall be deemed a breach of this sentence unless such action would constitute a breach of such other provision.

 
(b)           Parent agrees, on behalf of itself and its Subsidiaries, that between the date hereof and the Effective Time, without the prior written

consent of the Company (which consent shall not be unreasonably withheld, delayed or conditioned, other than a consent with respect to the matters
contemplated by clauses (i) through (vi), which may be withheld by the Company in its sole discretion), except as may be required by applicable Law or as
set forth in Section 6.2(b) of the Parent Disclosure Schedule, Parent shall not, and shall cause its Subsidiaries not to:

 
(i)            amend the certificate of incorporation or by-laws or similar applicable charter documents of Parent (other than the Parent

Charter Amendment) or materially amend the charter documents of any Subsidiary of Parent;
 
(ii)           declare, set aside or pay any dividend or other distribution (whether in cash, shares or property or any combination

thereof) in respect of any shares of capital stock, or make any other actual, constructive or deemed distribution in respect of the shares of capital
stock, except for pro rata dividends or other distributions made by any direct or indirect Subsidiary of Parent to the equityholders thereof, including
Parent or one of its wholly-owned Subsidiaries;

 
(iii)          split, combine, subdivide or reclassify any shares of capital stock or issue or authorize or propose the issuance of any

other securities in respect of, in lieu of or in substitution for shares of capital stock, except for any such transaction by a wholly-owned Subsidiary of
Parent which remains a wholly-owned Subsidiary after consummation of such transaction;

 
(iv)          issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, pledge, disposition or encumbrance of, any

shares of capital stock or other ownership interest in Parent or any of its Subsidiaries or any securities convertible into or
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exchangeable for any such shares or ownership interest, or any rights, warrants or options to acquire any such shares of capital stock, ownership
interest or convertible or exchangeable securities or take any action to cause to be exercisable any otherwise unexercisable option under any
existing stock option plan (except as otherwise provided by the terms of this Agreement or the express terms of any unexercisable or unexercised
options or warrants outstanding on the date hereof), other than (A) issuances of shares of Parent Common Stock in respect of any exercise of Parent
Stock Options and settlement of any other Parent Equity-Based Awards outstanding on the date hereof or as may be granted after the date hereof as
permitted under this Section 6.2(b), (B) the purchase or sale of shares of Parent Common Stock pursuant to the exercise of options to purchase Parent
Common Stock or other Parent Equity-Based Awards outstanding on the date hereof or as may be granted after the date hereof as permitted under
this Section 6.2(b) if necessary to effectuate an option or other award direction upon exercise or for withholding of Taxes, (C) the issuance of shares
of Parent Common Stock pursuant to Parent’s Employee Stock Purchase Plan, (D) the grant of equity compensation awards at times, in amounts and
on terms and conditions in accordance with Section 6.2(b)(iv) of the Parent Disclosure Schedule, (E) transactions among Parent and its wholly-
owned Subsidiaries or among Parent’s wholly-owned Subsidiaries or (F) the incurrence of any Parent Permitted Liens;

 
(v)           directly or indirectly purchase, redeem or otherwise acquire any shares of capital stock of Parent or any of its Subsidiaries

or any rights, warrants or options to acquire any such shares, except for (A) transactions among Parent and its wholly-owned Subsidiaries or among
Parent’s wholly-owned Subsidiaries or (B) the purchase or sale of shares of Parent Common Stock pursuant to the exercise of options to purchase
Parent Common Stock or other Parent Equity-Based Awards outstanding on the date hereof or as may be granted after the date hereof as permitted
under this Section 6.2(b) if necessary to effectuate an option or other award direction upon exercise or for withholding of Taxes;

 
(vi)          adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other

reorganization, or enter into a letter of intent or agreement in principle with respect thereto, other than the Merger and other than any mergers,
consolidations, restructurings or reorganizations solely among Parent and its wholly-owned Subsidiaries or among Parent’s wholly-owned
Subsidiaries;

 
(vii)         except as otherwise permitted or contemplated by this Agreement or for transactions between Parent and its Subsidiaries

or among Parent’s Subsidiaries, prepay, redeem, repurchase, defease, cancel or otherwise acquire any Indebtedness or guarantees thereof of Parent or
any of its Subsidiaries in excess of $100 million in the aggregate, other than (A) at stated maturity, (B) any required amortization payments and
mandatory prepayments (including mandatory prepayments arising from any change of control put rights to which holders of such Indebtedness or
guarantees thereof may be entitled) and (C) Indebtedness or guarantees thereof disclosed in Section 6.2(b)(vii) of the Parent Disclosure Schedule, in
each case, in accordance with the terms of the instrument governing such Indebtedness as in effect on the date hereof or, with respect to Indebtedness
incurred in accordance with clause (viii), the terms of such Indebtedness;

 
70



 
(viii)        incur, assume, guarantee or otherwise become liable for any Indebtedness, except for (A) short-term borrowings incurred

in the ordinary course of business consistent with past practice, (B) borrowings (including for the avoidance of doubt, letters of credit) pursuant to
existing credit facilities, (C) purchase money financings and capital leases entered into in the ordinary course of business consistent with past
practice, (D) any Indebtedness or guarantees thereof among Parent and its wholly owned Subsidiaries or among Parent’s wholly owned Subsidiaries,
(E) any Indebtedness incurred to replace, renew, extend, refinance or refund any existing Indebtedness on terms no less favorable to Parent in the
aggregate than the terms of such existing Indebtedness and in an amount not to exceed the sum of such existing Indebtedness plus the aggregate
amount of customary fees and reasonable expenses associated with the replacement, renewal, extension, refinancing or refunding of such existing
Indebtedness, (F) any guarantees by Parent of Indebtedness of Subsidiaries of Parent or guarantees by Parent’s Subsidiaries of Indebtedness of Parent
or any Subsidiary of Parent, which Indebtedness is incurred in compliance with this Section 6.2(b), and (G) as may be incurred pursuant to
Section 6.19 or Section 6.20; provided, however, that the principal amount of Indebtedness incurred pursuant to clauses (A) and (C) shall not exceed
$100 million in the aggregate; provided, further, that in the case of each of clause (A) and clauses (C) through (F), (x) the incurrence of such
Indebtedness would not reasonably be expected to interfere with the parties’ ability to obtain the Financing or Alternative Financing and (y) such
Indebtedness does not impose or result in any additional restrictions or limitations on Parent or any of its Subsidiaries (including, following the
Closing, the Surviving Corporation or any of its Subsidiaries), or subject Parent or any of its Subsidiaries (including, following the Closing, the
Surviving Corporation or any of its Subsidiaries) to any additional covenants or obligations (other than the obligations to make payment on such
Indebtedness) to which Parent or its Subsidiaries is not otherwise subject under the terms of any Indebtedness outstanding as of the date hereof, that
would reasonably be expected to have a Parent Material Adverse Effect;

 
(ix)           change or revoke any material Tax election, change an annual Tax accounting period, change any material Tax

accounting method, file any material amended Tax Return, enter into any closing agreement with respect to a material amount of Taxes, settle any
material Tax claim or assessment or surrender any right to claim a refund of a material amount of Taxes;

 
(x)            enter into any new line of business outside of the existing business of Parent and its Subsidiaries other than new lines of

business currently contemplated by Parent and its Subsidiaries or that are directly related to Parent and its Subsidiaries’ solar, retail or electric
vehicle services businesses;

 
(xi)           make any acquisition of any other person or business or make any loans, advances or capital contributions to, or

investments in, any other person (other than any Subsidiary of Parent) with a value in excess of $100 million in the aggregate, except (A) as
contemplated by Parent’s fiscal 2012 budget and capital expenditure plan, as set forth in Section 6.2(b)(xi) of the Parent Disclosure Schedule (the
“Parent 2012 Budget”) (whether or not such acquisition, loan, advance, capital contribution or investment is
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made during the 2012 fiscal year), or Parent’s fiscal 2013 budget and capital expenditure plan, as set forth in Section 6.2(b)(xi) of the Parent
Disclosure Schedule (the “Parent 2013 Budget”) (whether or not such acquisition, loan, advance, capital contribution or investment is made during
the 2013 fiscal year) or (B) as made in connection with any transaction solely between Parent and a wholly owned Subsidiary of Parent or between
wholly owned Subsidiaries of Parent; provided, however, that notwithstanding the foregoing, Parent shall not, and shall not permit any of its
Subsidiaries to, make any acquisition of any other person or business or make any loans, advances or capital contributions to, or investments in, any
other person which would reasonably be expected to prevent, impede or delay the consummation of the Merger by the End Date;

 
(xii)          commit to or make any capital expenditures in excess of $100 million in the aggregate, except for (A) capital

expenditures contemplated by the Parent 2012 Budget (whether or not such capital expenditure is made during the 2012 fiscal year) or the Parent
2013 Budget, (B) capital expenditures disclosed in Section 6.2(b)(xii) of the Parent Disclosure Schedule or (C) capital expenditures made in
response to any emergency, whether caused by war, terrorism, weather events, public health events, outages or otherwise;

 
(xiii)         except as required by the terms of the Parent Benefit Plans as in effect on the date hereof and except for such actions

taken in connection with new lines of business permitted pursuant to Section 6.2(b)(x) above (provided that any such action shall be consistent with
market and customary practice), (A) except in the ordinary course of business consistent with past practice for any employee who is not an executive
officer, increase the compensation or other benefits (including the granting of any discretionary bonuses) payable or provided to Parent’s directors,
officers or employees, (B) enter into, adopt, amend, modify (including the acceleration of vesting) or terminate any bonus, profit sharing, incentive,
compensation, severance, retention, termination, option, appreciation right, performance unit, stock equivalent, share purchase agreement, pension,
retirement, deferred compensation, employment, severance or other employee benefit agreement, trust, plan, fund or other arrangement for the
compensation, benefit or welfare of any director, officer or employee in any manner except (1) for agreements entered into with any newly-hired non-
officer employees hired in the ordinary course of business consistent with past practice, (2) for severance agreements (for the avoidance of doubt,
other than collective bargaining or similar agreements) entered into in the ordinary course of business consistent with past practice with employees
who are not executive officers in connection with terminations of employment, or (3) in connection with the promotion of employees to the extent it
is in the ordinary course of business consistent with past practice, or (C) enter into or amend any collective bargaining agreements or similar
contracts other than agreements or amendments entered into in the ordinary course of business consistent with past practice that would not result in a
material increase of cost (consistent with past practice) to Parent under the applicable collective bargaining agreements or similar contracts;

 
(xiv)        enter into or make any loans or advances to any of its officers, directors, employees, agents or consultants (other than

reimbursements or advances of business expense in the ordinary course of business consistent with past practice to
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employees of Parent or any of its Subsidiaries) or make any change in its existing borrowing or lending arrangements for or on behalf of any of such
Persons, except as required by the terms of any Parent Benefit Plan;

 
(xv)         materially change financial accounting policies or procedures or any of its methods of reporting income, deductions or

other material items for financial accounting purposes, except as required by a change in GAAP, SEC rule or policy or applicable Law;
 
(xvi)        (A) sell, lease, license, transfer, exchange or swap, mortgage (including securitizations), or otherwise dispose of any

material portion of its material properties or non-cash assets, including the capital stock of Subsidiaries, except (i) for transactions among Parent and
its wholly-owned Subsidiaries or among Parent’s wholly-owned Subsidiaries and (ii) subject to the second proviso in Section 6.8(a), as may be
required by applicable Law or any Governmental Entity in order to permit or facilitate the consummation of the transactions contemplated hereby,
(B) create or incur any Lien on any of its material assets or properties, other than Parent Permitted Liens, or (C) sell, license, assign, or otherwise
dispose of any material Parent Intellectual Property other than in the ordinary course of business consistent with past practice;

 
(xvii)       modify, amend or terminate, or waive or assign any rights under, any Parent Material Contract or material Parent Real

Property Lease other than in a manner that is not material and adverse to Parent and its Subsidiaries taken as a whole or that could prevent or
materially delay the consummation of the Merger or the other transactions contemplated by this Agreement past the End Date (or any extension
thereof);

 
(xviii)      materially amend or terminate the Parent Trading Policies or take any action that materially violates the Parent Trading

Policies or that causes the Net Parent Position to be materially outside the risk parameters set forth in the Parent Trading Policies;
 
(xix)         waive, release, assign, settle or compromise any claim, action or proceeding, other than waivers, releases, assignments,

settlements or compromises that (x) with respect to the payment of monetary damages, involve only the payment of monetary damages (A) equal to
or less than the amounts specifically reserved with respect thereto on the balance sheet as of December 31, 2011 included in the Parent SEC
Documents or (B) that do not exceed $50 million in the aggregate, and (y) with respect to any non-monetary terms and conditions therein, involve
only the imposition of restrictions or other conditions that would not reasonably be expected to materially and adversely impact the business and/or
operations of Parent and its Subsidiaries, taken as a whole, or the consummation of the transactions contemplated by this Agreement, and do not
involve the admission of any criminal liability;

 
(xx)          implement any plant closings or layoff of employees that would reasonably be expected to materially and adversely

impact the business and/or operations of Parent and its Subsidiaries, taken as a whole; or
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(xxi)         agree or commit, in writing or otherwise, to take any of the foregoing actions.
 

(c)           Parent shall promptly notify the Company of any change, occurrence, effect, condition, fact, event, or circumstance of which any of
Parent’s executive officers has actual knowledge which would reasonably be expected to cause the failure of any of the conditions set forth in Article VII to
be satisfied, including any breach of a representation, warranty, covenant or agreement contained in this Agreement by Parent of which any Parent’s
executive officers has actual knowledge and which, if not timely cured, would reasonably be expected to cause the failure of any of the conditions set forth in
Article VII to be satisfied; provided, however, that (x) no unintentional failure by Parent to provide a required notice under this Section 6.2(c) with respect to
any matter that would not result in a failure of the conditions set forth in Section 7.2(a) shall result in a failure of the condition set forth in Section 7.2(b) and
(y) the delivery of any notice by Parent pursuant to this Section 6.2(c) shall not limit or otherwise affect the respective rights, obligations, representations,
warranties, covenants or agreements of the parties or the conditions to the obligations of the parties under this Agreement, or be deemed to amend or
supplement the Parent Disclosure Schedule or constitute an exception to any representation, warranty, covenant or agreement.

 
Section 6.3             Investigation.
 

(a)           Until the earlier of the Effective Time and the termination of this Agreement in accordance with Article VIII, each of the Company
and Parent shall provide the other party and such other party’s (i)  officers and employees and (ii)  accountants, consultants, legal counsel, financial advisors
and agents and other representatives (such Persons described in this clause (ii), collectively, “Representatives”) (x) reasonable access during normal business
hours to its and its Subsidiaries’ personnel and properties, contracts, commitments, books and records and any report, schedule or other document filed or
received by it pursuant to the requirements of applicable Law and (y) with such additional accounting, financing, operating, environmental and other data
and information regarding the Company and its Subsidiaries or Parent and its Subsidiaries, as the case may be, as the other such party may request. 
Notwithstanding the foregoing, neither the Company nor Parent shall be required to provide such access, data or other information if it (A) would
unreasonably disrupt the operations of such party or any of its Subsidiaries, (B) would cause a violation or breach of or default under, or give a third party the
right to terminate or accelerate the rights under, any agreement to which such party or any of its Subsidiaries is a party, (C) would cause a risk of a loss of
privilege to such party or any of its Subsidiaries, or (D) would constitute a violation of any applicable Law; provided, however, that the Company or Parent,
as applicable, shall use its reasonable best efforts to provide such access or such data or information to Parent or the Company, as applicable, in a way that
would not give rise to or result in any of the effects or consequences described in any of clauses (A) through (D) of such sentence.  Notwithstanding anything
else in this Agreement to the contrary, no information or knowledge obtained by the Company or Parent in any investigation conducted pursuant to the
access contemplated by this Section 6.3 shall limit or otherwise affect the respective rights, obligations, representations, warranties, covenants or agreements
of the parties or the conditions to the obligations of the parties under this Agreement, or be deemed to amend or supplement the Company Disclosure
Schedule or the Parent Disclosure Schedule or constitute an exception to any representation, warranty, covenant or
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agreement affect or be deemed to modify any representation or warranty of the parties hereto set forth in this Agreement.  The foregoing notwithstanding,
neither the Company nor Parent, nor any of their respective officers, employees or Representatives, shall be permitted to perform any onsite procedures
(including an onsite study) with respect to any property of the other party or any of the other party’s Subsidiaries except with the other party’s prior written
consent.

 
(b)                                 The parties hereto hereby agree that all information provided to them or their respective officers, directors, employees or

Representatives in connection with this Agreement and the consummation of the transactions contemplated hereby shall be deemed to be “Evaluation
Material”, as such term is used in, and shall be treated in accordance with, the Confidentiality Agreement, dated as of May 22, 2012, between the Company
and Parent (the “Confidentiality Agreement”).

 
Section 6.4                                       Non-Solicitation by the Company.
 

(a)                                  Until the earlier of the Effective Time and the termination of this Agreement in accordance with Article VIII, the Company and its
Subsidiaries shall not, and the Company shall cause its and their respective officers, directors and employees not to, and the Company shall use its reasonable
best efforts to cause its and their respective Representatives not to (and shall not authorize or give permission to its and their respective Representatives to),
directly or indirectly: (i) solicit, initiate, seek or knowingly encourage or facilitate the making, submission or announcement of any inquiry, discussion,
request, offer or proposal that constitutes, or would reasonably be expected to lead to, a Company Acquisition Proposal, (ii) furnish any non-public
information regarding the Company or any of its Subsidiaries to, or afford access to the properties, books and records of the Company or any of its
Subsidiaries to, any Third Party, in connection with or in response to, or that would be reasonably likely to lead to, a Company Acquisition Proposal,
(iii) engage or participate in any discussions or negotiations with any Third Party with respect to, or that would be reasonably likely to lead to, any Company
Acquisition Proposal, or (iv) adopt or approve, or enter into any letter of intent, agreement in principle, memorandum of understanding, term sheet, merger
agreement, acquisition agreement, option agreement or any other agreement (other than an Acceptable Confidentiality Agreement) or instrument providing
for or relating to, any Company Acquisition Proposal; provided, however, that this Section 6.4(a) shall not prohibit (A) the Company, or the Board of
Directors of the Company, directly or indirectly through any officer, employee or Representative, prior to obtaining the Company Stockholder Approval,
from taking any of the actions described in clauses (ii) or (iii) above in response to a bona fide written Company Acquisition Proposal received by the
Company or its directors, officers, employees or Representatives from a Third Party after the execution and delivery of this Agreement which did not result
from or arise in connection with a breach of this Section 6.4 that is not withdrawn if (but only if): (1) the Board of Directors of the Company determines in
good faith, after consultation with a financial advisor of nationally recognized reputation and outside legal counsel, that such Company Acquisition
Proposal constitutes or is reasonably expected to result in a Company Superior Offer, (2) the Board of Directors of the Company determines in good faith,
after consultation with outside legal counsel, that the failure to take such action with respect to such Company Acquisition Proposal would be reasonably
likely to be inconsistent with the exercise by the Board of Directors of its fiduciary duties under applicable Law, (3) the Company gives to Parent the notice
(which notice must state that the Company’s Board of Directors’ has made the
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determinations contemplated by the foregoing clauses (1) and (2)), required by Section 6.4(b), (4) the Company furnishes any non-public information and/or
provides access to such Third Party (or its directors, officers, employees or Representatives) only after such Third Party enters into an Acceptable
Confidentiality Agreement with the Company and only pursuant thereto; (B) the Company from waiving any standstill or similar provisions in any
Acceptable Confidentiality Agreement entered into after the date of this Agreement in order to permit the counterparty thereto to make a Company
Acquisition Proposal; or (C) the Company from complying with Rules 14d-9 and 14e-2 promulgated under the Exchange Act with regard to any Company
Acquisition Proposal; provided, however, that compliance with such rules shall not in any way limit or modify the effect that any action taken pursuant to
such rules may have under any other provision of this Agreement.

 
(b)                                 From and after the date hereof until the earlier of the Effective Time and the termination of this Agreement in accordance with

Article VIII, the Company shall promptly (and in any event within twenty-four (24) hours) notify Parent orally and in writing of its receipt of (i) any Company
Acquisition Proposal (whether written, oral or otherwise), (ii) any inquiry or request for information regarding the Company or any of its Subsidiaries or for
access to the properties, books and records of the Company or any of its Subsidiaries, in each case, in connection with or in response to a Company
Acquisition Proposal, or (iii) any discussions or negotiations sought to be entered into or continued with the Company, any of its Subsidiaries or its or their
respective directors, officers, employees or Representatives with any Third Party (or its directors, officers, employees or Representatives) in connection with
or in response to a Company Acquisition Proposal.  Any such notice pursuant to the foregoing sentence shall include (A) the identity of the Third Party
making or submitting such Company Acquisition Proposal or request, (B) if it is in writing, a copy such Company Acquisition Proposal and any related draft
agreements, and (C) if oral, a reasonably detailed summary of any material communications relating to, and the material terms and conditions of, such
Company Acquisition Proposal or request.  The Company shall keep Parent reasonably informed on a prompt basis with respect to any change (and in no
event later than twenty-four (24) hours following any such change) to any of the financial terms or any other material term or condition of any such Company
Acquisition Proposal, including providing the information and documents set forth in clauses (A) through (C) of the foregoing sentence with respect to any
material change thereto.  The Company shall promptly provide to Parent any non-public information regarding the Company and its Subsidiaries and
promptly provide access to the properties, books and records of the Company and its Subsidiaries provided to any such Third Party which was not previously
provided to Parent.  The Company shall not enter into any agreement (or amend or modify any existing agreement) with any Third Party which would prevent
the Company or any of its Subsidiaries or their respective Representatives from complying with this Section 6.4.

 
(c)                                  Immediately following the execution of this Agreement, the Company shall, and shall cause its Subsidiaries and its and their

respective officers, directors and employees, and shall use its reasonable best efforts to cause its and their respective Representatives to, (i) immediately cease
and terminate any and all solicitations, discussions or negotiations existing as of the date of this Agreement between the Company or any of its Subsidiaries
or any of their respective officers, directors, employees or Representatives and any Third Party (or its Representatives) in connection with or in response to, or
that would be reasonably likely to lead to, a Company Acquisition Proposal, and (ii) request that each such
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Third Party and its Representatives promptly return or destroy all confidential information theretofore furnished thereto by or on behalf of the Company or
any of its Subsidiaries (and destroy all analyses and other materials prepared by or on behalf of such Third Party that contain, reflect or analyze such
information).  If the Company becomes aware of any material breach by a Third Party (or its Representatives) of any standstill provision to which such Third
Party is subject pursuant to any agreement with the Company or any of its Subsidiaries, the Company shall take all necessary actions to enforce such
standstill provision.

 
(d)                                 Except as otherwise provided in Section 6.4(e) or Section 6.4(f), neither the Company nor the Board of Directors of the Company

or any committee thereof shall (i) withhold, withdraw or modify, or publicly propose to withhold, withdraw or modify, the Company Recommendation in a
manner adverse to Parent and/or Merger Sub, including by failing to include the Company Recommendation in the Joint Proxy Statement, or (ii) recommend,
adopt or approve, or propose publicly to recommend, adopt or approve, any Company Acquisition Proposal (any action described in this Section 6.4(d), a
“Company Change of Recommendation”).

 
(e)                                  Notwithstanding anything in this Agreement to the contrary, the Board of Directors of the Company may, at any time prior to

receipt of the Company Stockholder Approval, effect a Company Change of Recommendation in connection with or relating to a Company Acquisition
Proposal (provided that, for the avoidance of doubt, such actions will nonetheless constitute a Company Change of Recommendation) or terminate this
Agreement pursuant to Section 8.1(j), if (but only if):

 
(i)                                     a bona fide written Company Acquisition Proposal is received by the Company or its directors, officers, employees or

Representatives from a Third Party after the execution and delivery of this Agreement which did not result from, arise in connection with a breach of
this Section 6.4 and such Company Acquisition Proposal is not withdrawn;

 
(ii)                                  the Board of Directors of the Company determines in good faith after consultation with a financial advisor of nationally

recognized reputation and outside legal counsel, that such Company Acquisition Proposal constitutes a Company Superior Offer;
 
(iii)                               the Board of Directors of the Company determines in good faith, after consultation with outside legal counsel, that the

failure to effect a Company Change of Recommendation or terminate this Agreement pursuant to Section 8.1(j) with respect to such Company
Superior Offer would be reasonably likely to be inconsistent with the exercise of the Board of Directors’ fiduciary duties under applicable Law;

 
(iv)                              the Company provides Parent at least four Business Days’ prior written notice stating that the Company will effect a

Company Change of Recommendation pursuant to this Section 6.4(e) or terminate this Agreement pursuant to Section 8.1(j) after the expiration of
such four Business Day period and providing the information described in clauses (A) through (C) of Section 6.4(b) with respect to such Company
Superior Offer (mutatis mutandis); provided, however, that any change to the
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financial terms or any other material change to the terms and conditions of any such Company Superior Offer shall require a new written notice to be
delivered by the Company to Parent and the Company shall be required to comply again with the requirements of this Section 6.4(e) (provided, that
references to the four Business Day period above shall be deemed to refer to a three Business Day period in connection with the delivery of any such
new notice); and

 
(v)                                 at the end of such four Business Day period described in clause (iv) (or three Business Day period, as applicable), the

Board of Directors of the Company again determines in good faith, after consultation with a financial advisor of nationally recognized reputation
and outside legal counsel, and taking into account any adjustment or modification to the terms and conditions of this Agreement proposed by
Parent, that the Company Acquisition Proposal continues to constitute a Company Superior Offer and that the failure to effect a Company Change of
Recommendation, or terminate this Agreement pursuant to Section 8.1(j), with respect to such Company Superior Offer would be reasonably likely
to be inconsistent with the exercise of the Board of Directors’ fiduciary duties under applicable Law.

 
(f)                                    Notwithstanding anything in this Agreement to the contrary, the Board of Directors of the Company may, at any time prior to

receipt of the Company Stockholder Approval, take the actions described in clause (i) of Section 6.4(d), not in connection with or in any way relating to a
Company Acquisition Proposal (provided, that, for the avoidance of doubt, such actions will nonetheless constitute a Company Change of
Recommendation), if (but only if):

 
(i)                                     any material development or change in circumstances occurs or arises after the date hereof that was neither known to the

Board of Directors of the Company nor reasonably foreseeable at the date of this Agreement (and which change or development does not relate to a
Company Acquisition Proposal);

 
(ii)                                  the Board of Directors of the Company determines in good faith, after consultation with outside legal counsel, that the

failure to effect a Company Change of Recommendation with respect to such development or change in circumstances would be reasonably likely to
be inconsistent with the exercise of the Board of Directors’ fiduciary duties under applicable Law;

 
(iii)                               the Company provides Parent at least four Business Days’ prior written notice stating that the Company will effect a

Company Change of Recommendation pursuant to this Section 6.4(f) after the expiration of such four Business Day period and describing in
reasonable detail such development or change in circumstances; provided, however, that any subsequent development or change in circumstances
shall require a new written notice to be delivered by the Company to Parent and the Company shall be required to comply again with the
requirements of this Section 6.4(f) (provided, that references to the four Business Day period above shall be deemed to refer to a three Business Day
period in connection with the delivery of any such new notice); and
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(iv)                              at the end of such four Business Day period described in clause (iii) (or three Business Day period, as applicable), the

Board of Directors of the Company again determines in good faith, after consultation with outside legal counsel, and taking into account any
adjustment or modification to the terms and conditions of this Agreement proposed by Parent, that the failure to effect a Company Change of
Recommendation with respect to such development or change in circumstances would be reasonably likely to be inconsistent with the exercise of
the Board of Directors’ fiduciary duties under applicable Law.

 
(g)                                 The approval of the Company’s Board of Directors or any committee thereof for purposes of causing the Charter Restrictions, the

DGCL 203 Restrictions and any other Takeover Law to be inapplicable to the Merger and the other transactions contemplated by this Agreement, and the
action to render the Company Rights Agreement inapplicable to this Agreement and the Merger and to exempt Parent, Merger Sub and their Affiliates from
becoming an “Acquiring Person” in respect of the Merger and the other transactions contemplated by this Agreement (as such term is defined in the Company
Rights Agreement), shall be irrevocable and unconditional and no Company Change of Recommendation or other action shall change such approval or
action.

 
(h)                                 The Company agrees that any breach of this Section 6.4 by any Representative of the Company or any Subsidiary of the Company

who is a director, officer or employee of the Company or any Subsidiary of the Company or who is (i) a senior-level employee or officer (i.e., a managing
director (or similar title) or more senior) of any financial advisor or investment bank or (ii) a partner of any law firm, in either case retained by the Company or
any Subsidiary of the Company, shall be deemed to be a breach of this Section 6.4 by the Company for all purposes of this Agreement.

 
Section 6.5                                       Non-Solicitation by Parent.
 

(a)                                  Until the earlier of the Effective Time and the termination of this Agreement in accordance with Article VIII, Parent and its
Subsidiaries shall not, and Parent shall cause its and their respective officers, directors and employees not to, and Parent shall use its reasonable best efforts to
cause its and their respective Representatives not to (and shall not authorize or give permission to its and their respective Representatives to), directly or
indirectly: (i) solicit, initiate, seek or knowingly encourage or facilitate the making, submission or announcement of any inquiry, discussion, request, offer or
proposal that constitutes, or would reasonably be expected to lead to, a Parent Acquisition Proposal, (ii) furnish any non-public information regarding Parent
or any of its Subsidiaries to, or afford access to the properties, books and records of Parent or any of its Subsidiaries to, any Third Party, in connection with or
in response to, or that would be reasonably likely to lead to, a Parent Acquisition Proposal, (iii) engage or participate in any discussions or negotiations with
any Third Party with respect to, or that would be reasonably likely to lead to, any Parent Acquisition Proposal, or (iv) adopt or approve, or enter into any
letter of intent, agreement in principle, memorandum of understanding, term sheet, merger agreement, acquisition agreement, option agreement or any other
agreement (other than an Acceptable Confidentiality Agreement) or instrument providing for or relating to, any Parent Acquisition Proposal; provided,
however, that this Section 6.5(a) shall not prohibit (A) Parent, or the Board of Directors of Parent, directly or indirectly through
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any officer, employee or Representative, prior to obtaining the Parent Stockholder Approval, from taking any of the actions described in clauses (ii) or
(iii) above in response to a bona fide written Parent Acquisition Proposal received by Parent or its directors, officers, employees or Representatives from a
Third Party after the execution and delivery of this Agreement which did not result from or arise in connection with a breach of this Section 6.5(a) that is not
withdrawn if (but only if): (1) the Board of Directors of Parent determines in good faith, after consultation with a financial advisor of nationally recognized
reputation and outside legal counsel, that such Parent Acquisition Proposal constitutes or is reasonably expected to result in a Parent Superior Offer, (2) the
Board of Directors of Parent determines in good faith, after consultation with outside legal counsel, that the failure to take such action with respect to such
Parent Acquisition Proposal would be reasonably likely to be inconsistent with the exercise by the Board of Directors of its fiduciary duties under applicable
Law, (3) Parent gives to the Company the notice (which notice must state that Parent’s Board of Directors’ has made the determinations contemplated by the
foregoing clauses (1) and (2)), required by Section 6.5(b), (4) Parent furnishes any non-public information and/or provides access to such Third Party (or its
directors, officers, employees or Representatives) only after such Third Party enters into an Acceptable Confidentiality Agreement with Parent and only
pursuant thereto; (B) Parent from waiving any standstill or similar provisions in any Acceptable Confidentiality Agreement entered into after the date of this
Agreement in order to permit the counterparty thereto to make a Parent Acquisition Proposal or (C) Parent from complying with Rules 14d-9 and 14e-2
promulgated under the Exchange Act with regard to any Parent Acquisition Proposal; provided, however, that compliance with such rules shall not in any
way limit or modify the effect that any action taken pursuant to such rules may have under any other provision of this Agreement.

 
(b)                                 From and after the date hereof until the earlier of the Effective Time and the termination of this Agreement in accordance with

Article VIII, Parent shall promptly (and in any event within twenty-four (24) hours) notify the Company orally and in writing of its receipt of (i) any Parent
Acquisition Proposal (whether written, oral or otherwise), (ii) any inquiry or request for information regarding Parent or any of its Subsidiaries or for access to
the properties, books and records of Parent or any of its Subsidiaries, in each case, in connection with or in response to a Parent Acquisition Proposal, or
(iii) any discussions or negotiations sought to be entered into or continued with Parent, any of its Subsidiaries or its or their respective directors, officers,
employees or Representatives with any Third Party (or its directors, officers, employees or Representatives) in connection with or in response to, or that
would be reasonably likely to lead to, a Parent Acquisition Proposal.  Any such notice pursuant to the foregoing sentence shall include (A) the identity of the
Third Party making or submitting such Parent Acquisition Proposal or request, (B) if it is in writing, a copy such Parent Acquisition Proposal and any related
draft agreements, and (C) if oral, a reasonably detailed summary of any material communications relating to, and the material terms and conditions of, such
Parent Acquisition Proposal or request.  Parent shall keep the Company reasonably informed on a prompt basis with respect to any change (and in no event
later than twenty-four (24) hours following any such change) to any of the financial terms or any other material term or condition of any such Parent
Acquisition Proposal, including providing the information and documents set forth in clauses (A) through (C) of the foregoing sentence with respect to any
material change thereto.  Parent shall promptly provide to the Company any non-public information regarding Parent and its Subsidiaries and promptly
provide access to the properties, books and records of Parent and its Subsidiaries provided to any such Third Party which was not previously provided to the
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Company.  Parent shall not enter into any agreement (or amend or modify any existing agreement) with any Third Party which would prevent Parent or any of
its Subsidiaries or their respective Representatives from complying with this Section 6.5(b).

 
(c)                                  Immediately following the execution of this Agreement, Parent shall, and shall cause its Subsidiaries and its and their respective

officers, directors and employees, and shall use its reasonable best efforts to cause its and their respective Representatives to, (i) immediately cease and
terminate any and all solicitations, discussions or negotiations existing as of the date of this Agreement between Parent or any of its Subsidiaries or any of
their respective officers, directors, employees or Representatives and any Third Party (or its Representatives) in connection with or in response to a Parent
Acquisition Proposal, and (ii) request that each such Third Party and its Representatives promptly return or destroy all confidential information theretofore
furnished thereto by or on behalf of Parent or any of its Subsidiaries (and destroy all analyses and other materials prepared by or on behalf of such Third Party
that contain, reflect or analyze such information).  If Parent becomes aware of any material breach by a Third Party (or its Representatives) of any standstill
provision to which such Third Party is subject pursuant to any agreement with Parent or any of its Subsidiaries, Parent shall take all necessary actions to
enforce such standstill provision.

 
(d)                                 Except as otherwise provided in Section 6.5(e) or 6.5(f), neither Parent nor the Board of Directors of Parent or any committee

thereof shall (i) withhold, withdraw or modify, or publicly propose to withhold, withdraw or modify, the Parent Recommendation in a manner adverse to the
Company, including by failing to include the Parent Recommendation in the Joint Proxy Statement and Form S-4, or (ii) recommend, adopt or approve, or
propose publicly to recommend, adopt or approve, any Parent Acquisition Proposal (any action described in this Section 6.5(d), a “Parent Change of
Recommendation”).

 
(e)                                  Notwithstanding anything in this Agreement to the contrary, the Board of Directors of Parent may, at any time prior to receipt of

the Parent Stockholder Approval, effect a Parent Change of Recommendation in connection with or relating to a Parent Acquisition Proposal (provided that,
for the avoidance of doubt, such actions will nonetheless constitute a Parent Change of Recommendation) or terminate this Agreement pursuant to
Section 8.1(k), if (but only if):

 
(i)                                     a bona fide written Parent Acquisition Proposal is received by Parent or its directors, officers, employees or

Representatives from a Third Party after the execution and delivery of this Agreement which did not result from, arise in connection with a breach of
this Section 6.5 and such Parent Acquisition Proposal is not withdrawn;

 
(ii)                                  the Board of Directors of Parent determines in good faith, after consultation with a financial advisor of nationally

recognized reputation and outside legal counsel, that such Parent Acquisition Proposal constitutes a Parent Superior Offer;
 
(iii)                               the Board of Directors of Parent determines in good faith, after consultation with outside legal counsel, that the failure to

effect a Parent Change of Recommendation or terminate this Agreement pursuant to Section 8.1(k) with respect to
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such Parent Superior Offer would be reasonably likely to be inconsistent with the exercise of the Board of Directors’ fiduciary duties under
applicable Law;

 
(iv)                              Parent provides the Company at least four Business Days’ prior written notice stating that Parent will effect a Parent

Change of Recommendation pursuant to this Section 6.5(e) or terminate this Agreement pursuant to Section 8.1(k) after the expiration of such four
Business Day period and providing the information described in clauses (A) through (C) of Section 6.5(b) with respect to such Parent Superior Offer
(mutatis mutandis); provided, however, that any change to the financial terms or any other material change to the terms and conditions of any such
Parent Superior Offer shall require a new written notice to be delivered by Parent to the Company and Parent shall be required to comply again with
the requirements of this Section 6.5(e) (provided, that references to the four Business Day period above shall be deemed to refer to a three Business
Day period in connection with the delivery of any such new notice); and

 
(v)                                 at the end of such four Business Day period described in clause (iv) (or three Business Day period, as applicable), the

Board of Directors of Parent again determines in good faith, after consultation with a financial advisor of nationally recognized reputation and
outside legal counsel, and taking into account any adjustment or modification to the terms and conditions of this Agreement proposed by the
Company, that the Parent Acquisition Proposal continues to constitute a Parent Superior Offer and that the failure to effect a Parent Change of
Recommendation, or terminate this Agreement pursuant to Section 8.1(k), with respect to such Parent Superior Offer would be reasonably likely to
be inconsistent with the exercise of the Board of Directors’ fiduciary duties under applicable Law.

 
(f)                                    Notwithstanding anything in this Agreement to the contrary, the Board of Directors of Parent may, at any time prior to receipt of

the Parent Stockholder Approval, take the actions described in clause (i) of Section 6.5(d), not in connection with or in any way relating to a Parent
Acquisition Proposal (provided, that, for the avoidance of doubt, such actions will nonetheless constitute a Parent Change of Recommendation), if (but only
if):

 
(i)                                     any material development or change in circumstances occurs or arises after the date hereof that was neither known to the

Board of Directors of Parent nor reasonably foreseeable at the date of this Agreement (and which change or development does not relate to a Parent
Acquisition Proposal);

 
(ii)                                  the Board of Directors of Parent determines in good faith, after consultation with outside legal counsel that the failure to

effect a Parent Change of Recommendation with respect to such development or change in circumstances would be reasonably likely to be
inconsistent with the exercise of the Board of Directors’ fiduciary duties under applicable Law;

 
(iii)                               Parent provides the Company at least four Business Days’ prior written notice stating that Parent will effect a Parent

Change of Recommendation pursuant to this Section 6.5(f) after the expiration of such four Business Day period and
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describing in reasonable detail such development or change in circumstances; provided, however, that any subsequent development or change in
circumstances shall require a new written notice to be delivered by Parent to the Company and Parent shall be required to comply again with the
requirements of this Section 6.5(f) (provided, that references to the four Business Day period above shall be deemed to refer to a three Business Day
period in connection with the delivery of any such new notice); and

 
(iv)                              at the end of such four Business Day period described in clause (iii) (or three Business Day period, as applicable), the

Board of Directors of Parent again determines in good faith, after consultation with outside legal counsel, and taking into account any adjustment or
modification to the terms and conditions of this Agreement proposed by the Company, that the failure to effect a Parent Change of Recommendation
with respect to such development or change in circumstances would be reasonably likely to be inconsistent with the exercise of the Board of
Directors’ fiduciary duties under applicable Law.

 
(g)                                 Parent agrees that any breach of this Section 6.5 by any Representative of Parent or any Subsidiary of Parent who is a director,

officer or employee of Parent or any Subsidiary of Parent or who is (i) a senior-level employee or officer (i.e., a managing director (or similar title) or more
senior) of any financial advisor or investment bank or (ii) a partner of any law firm, in either case retained by Parent or any Subsidiary of Parent, shall be
deemed to be a breach of this Section 6.5 by Parent for all purposes of this Agreement.

 
Section 6.6                                       Filings; Other Actions.
 

(a)                                  As promptly as reasonably practicable following the date of this Agreement, Parent and the Company shall prepare and file with
the SEC the Joint Proxy Statement, and Parent shall prepare and file with the SEC the Form S-4, in which the Joint Proxy Statement will be included as a
prospectus.  The Joint Proxy Statement shall include (and each of the Company and Parent shall use reasonable best efforts to seek the consent of the
Company Financial Advisor and the Parent Financial Advisors, respectively, to the extent applicable, to include) (i) unless a Company Change of
Recommendation shall have occurred in accordance with Section 6.4(e) or Section 6.4(f), the Company Recommendation, (ii) unless a Parent Change of
Recommendation shall have occurred in accordance with Section 6.5(e) or Section 6.5(f), the Parent Recommendation, (iii) a copy of this Agreement,
(iv) disclosure relating to the Company Financial Advisor (including the amount of fees and other consideration that the Company Financial Advisor will
receive upon consummation of or as a result of the Merger (including any related financing), and the conditions therefor), (v) disclosure relating to the Parent
Financial Advisors (including the amount of fees and other consideration that the Parent Financial Advisors will receive upon consummation of or as a result
of the Merger (including any related financing), and the conditions therefor), (vi) the Company Fairness Opinion and the information that formed the basis for
rendering the Company Fairness Opinion and (vii) the Parent Fairness Opinions and the information that formed the basis for rendering the Parent Fairness
Opinions.  Each of Parent and the Company shall use reasonable best efforts to have the Form S-4 declared effective under the Securities Act as promptly as
reasonably practicable after such filing and to keep the Form S-4 effective as long as necessary to consummate the Merger and the other transactions
contemplated hereby (or until the termination of this Agreement in accordance with
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Article VIII).  Parent shall cause the Joint Proxy Statement to be mailed to Parent’s stockholders, and the Company shall cause the Joint Proxy Statement to be
mailed to the Company’s stockholders, in each case as promptly as reasonably practicable after the Form S-4 is declared effective under the Securities Act. 
Parent shall also take any action required to be taken under any applicable state or provincial securities laws in connection with the issuance and reservation
of shares of Parent Common Stock in the Merger and the conversion of Company Stock Options into options with respect to shares of Parent Common Stock,
and the conversion of the Company RSUs into shares of Parent Common Stock as set forth in Section 6.7(a)(ii), and the Company shall furnish all information
concerning the Company and the holders of Company Common Stock, Company Stock Options and the Company RSUs as may be reasonably requested in
connection with any such action.

 
(b)                                 No filing of, or amendment or supplement to, or dissemination to stockholders of, the Form S-4, the Joint Proxy Statement and,

except as required under applicable Law or, subject to compliance with Section 6.4 and Section 6.5 (as applicable), in connection with any Acquisition
Proposal or Change of Recommendation, all other materials used in connection with the Company Stockholders’ Meeting or the Parent Stockholders’
Meeting that (i) constitute “proxy materials” or “solicitation materials” as those terms are used in Rules 14a-1 through 14a-17 under the Exchange Act or
(ii) are otherwise used for the “solicitation” of “proxies” as those terms are defined in Rule 14a-1 under the Exchange Act (“Other Proxy Materials”), and no
responses to any oral or written request by the SEC with respect to the Joint Proxy Statement, the Form S-4 or the Other Proxy Materials, will be made by
Parent or the Company, as applicable, without providing the other party (and its Representatives) a reasonable opportunity to review and comment thereon
(and good faith consideration by Parent or the Company, as applicable, of all such comments).  Parent or the Company, as applicable, will advise the other
promptly after it receives oral or written notice of the time when the Form S-4 has become effective or any supplement or amendment has been filed, the
issuance of any stop order, the suspension of the qualification of the Parent Common Stock issuable in connection with the Merger for offering or sale in any
jurisdiction, or any oral or written request by the SEC with respect to the Joint Proxy Statement, the Form S-4 or the Other Proxy Materials or comments
thereon or requests by the SEC for additional information, and will promptly provide the other with copies of any written communication from the SEC or
any state securities commission and will use reasonable best efforts to promptly respond to any such request or comments by the SEC (subject to this
Section 6.6(b)).

 
(c)                                  If at any time prior to the Effective Time any information relating to Parent or the Company, or any of their respective Affiliates,

officers or directors, is discovered by Parent or the Company which should be set forth in an amendment or supplement to any of the Form S-4 or the Joint
Proxy Statement, so that any of such documents would not include any misstatement of a material fact or omit to state any material fact necessary to make the
statements therein, in light of the circumstances under which they were made, not misleading, the party which discovers such information shall promptly
notify the other parties hereto and an appropriate amendment or supplement describing such information shall be promptly filed with the SEC and, to the
extent required by applicable Law, disseminated to the respective stockholders of Parent and/or the Company, as applicable (subject to Section 6.6(b)).

 
84



 
(d)                                 Each of the Company and Parent shall take all actions necessary in accordance with applicable Law and the Company

Organizational Documents, in the case of the Company, and the Parent Organizational Documents, in the case of Parent, to duly give notice of, convene and
hold a meeting of its stockholders, respectively, to be held as promptly as practicable after the Form S-4 is declared effective under the Securities Act, to
consider, in the case of Parent, the Stock Issuance and the Parent Charter Amendment (the “Parent Stockholders’ Meeting”) and, in the case of the Company,
the adoption of this Agreement (the “Company Stockholders’ Meeting”).  The Company will, except in the case of a Company Change of Recommendation
in accordance with Section 6.4(e) or Section 6.4(f), use reasonable best efforts to solicit from its stockholders proxies in favor of the adoption of this
Agreement and to take all other action necessary or advisable to secure the vote or consent of its stockholders required by the rules of the NYSE or applicable
Law to obtain such approvals.  Parent will, except in the case of a Parent Change of Recommendation in accordance with Section 6.5(e) or Section 6.5(f), use
reasonable best efforts to solicit from its stockholders proxies in favor of the Stock Issuance and the Parent Charter Amendment and to take all other action
necessary or advisable to secure the vote or consent of its stockholders required by the rules of the NYSE or applicable Law to obtain such approval.  Unless
this Agreement is validly terminated in accordance with Article VIII, the Company shall submit this Agreement to its stockholders for adoption at the
Company Stockholders’ Meeting even if a Company Change of Recommendation shall have occurred and Parent shall submit the approval of the Stock
Issuance and the Parent Charter Amendment to its stockholders at the Parent Stockholder’s Meeting even if a Parent Change of Recommendation shall have
occurred.

 
(e)                                  Each of the Company and Parent will use reasonable best efforts to hold the Company Stockholders’ Meeting and the Parent

Stockholders’ Meeting, respectively, on the same date and as soon as reasonably practicable after the date of this Agreement.  Notwithstanding anything to
the contrary in this Agreement but subject to the DGCL, the Company’s obligation to give notice of, convene and hold the Company Stockholders’ Meeting
and Parent’s obligation to give notice of, convene and hold the Parent Stockholders’ Meeting, shall not be limited, or otherwise affected, by the
commencement, disclosure, announcement or submission of any Company Acquisition Proposal or Parent Acquisition Proposal or the occurrence of a
Company Change of Recommendation or Parent Change of Recommendation, and neither the Company nor Parent shall change the record date for the
Company Stockholders’ Meeting or Parent Stockholder’s Meeting, respectively, or postpone or adjourn the Company Stockholders’ Meeting or Parent
Stockholders’ Meeting, respectively, without the prior written consent of the other party.  In addition, without the prior written consent of the other party, the
adoption of the Merger Agreement and an advisory vote on compensation payable to executive officers of the Company in connection with the Merger shall
be the only proposals to be voted on at the Company Stockholders’ Meeting, and the approval of the Stock Issuance and the adoption of the Parent Charter
Amendment shall be the only proposals to be voted on at the Parent Stockholders’ Meeting.  Notwithstanding the foregoing, either the Company or Parent
may, and Parent or the Company may require the other party to, adjourn, delay or postpone the Company Stockholders’ Meeting or Parent Stockholders’
Meeting, respectively, an aggregate of one time (for a period of not more than 30 calendar days but not past two Business Days prior to the End Date), if prior
to such adjournment, delay or postponement the Company or Parent, respectively, shall not have received an aggregate number of proxies voting for the
adoption of this Agreement or for the Stock Issuance, respectively, which have not been withdrawn, such that the
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Company Stockholder Approval or Parent Stockholder Approval, respectively, shall be obtained.  Each of the Company and Parent shall, upon the
reasonable request of the other party, provide information to such other party regarding the aggregate vote tally of the proxies received with respect to the
Company Stockholder Approval and Parent Stockholder Approval, respectively.

 
(f)                                    As soon as practicable after the execution of this Agreement (and in any event within 24 hours thereafter), Parent shall, as the sole

stockholder of Merger Sub, approve this Agreement and the transactions contemplated hereby, including the Merger.
 

Section 6.7                                       Stock Options and Other Stock-Based Awards; Employee Matters.
 

(a)                                  Stock Options and Other Stock-Based Awards.
 

(i)                                     Each option to purchase shares of Company Common Stock (each, a “Company Stock Option”) granted under the
employee and director stock plans of the Company (the “Company Stock Plans”), whether vested or unvested, that is outstanding immediately prior
to the Effective Time shall, as of the Effective Time, automatically and without any action on the part of the holders thereof, vest and be converted
into an option (a “Parent Stock Option”), on the same terms and conditions (except as provided in this Section 6.7(a)(i)) as were applicable under
such Company Stock Option immediately prior to the Effective Time, to purchase that number of shares of Parent Common Stock equal to the
product of (A) the total number of shares of Company Common Stock subject to such Company Stock Option and (B) the Exchange Ratio, rounded
down to the nearest whole number of shares of Parent Common Stock; provided, however, there shall be no acceleration of the vesting of Company
Stock Options granted in 2012 and all such Company Stock Options, upon conversion into Parent Stock Options, shall remain subject to the vesting
conditions as were applicable to such Company Stock Options immediately prior to the Effective Time.  The per-share exercise price for the shares of
Parent Common Stock issuable upon exercise of such Parent Stock Options will be equal to the quotient determined by dividing (x) the exercise
price per share of Company Common Stock at which the Company Stock Options were exercisable immediately prior to the Effective Time by
(y) the Exchange Ratio, and rounding the resulting per-share exercise price up to the nearest whole cent.

 
(ii)                                  Effective as of the Effective Time, (A) each award of restricted share units with respect to shares of Company Common

Stock under a Company Stock Plan that is outstanding immediately prior to the Effective Time (collectively, the “Company RSUs”) (other than any
Company RSUs granted in 2012) shall, as of the Effective Time, whether or not then vested or free of conditions to payment, automatically and
without any action on the part of the holder thereof, be converted, into the right to receive from Parent, at the Effective Time, a number of shares of
Parent Common Stock (and cash in lieu of fractional shares to be paid by the Surviving Corporation to the holder) equal to the product of (x) the
total number of shares of Company Common Stock subject to such grant of Company RSUs (in the case of any award subject to performance vesting,
at the target level of performance applicable to such award) and (y) the Exchange Ratio; provided, that, for the avoidance of doubt, to the extent that
a holder of a Company RSU has made a valid deferral election with respect to
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such Company RSU, the settlement of such Company RSU shall be governed by the terms of such deferral election, and (B) all Company RSUs
granted in 2012 that are outstanding immediately prior to the Effective Time shall, as of the Effective Time, automatically and without any action
on the part of the holder thereof, be converted into a number of Parent RSUs equal to the product of (x) the number of Company RSUs held by such
holder immediately prior to the Effective Time and (y) the Exchange Ratio, rounded down to the nearest whole number, and remain outstanding on
the same terms and conditions as are applicable to such awards prior to the Effective Time, with the performance targets applicable thereto equitably
adjusted by the Company’s Board of Directors or a Committee thereof before the Effective Time as appropriate (and in a manner consistent with that
outlined in Section 6.7(a)(ii)(B) of the Company Disclosure Schedule) to reflect relevant performance targets.

 
(iii)                               Prior to the Effective Time, the Company shall pass such resolutions or take such other actions as required to effect the

foregoing provisions of this Section 6.7(a).
 

(b)                                 Employee Matters.
 

(i)                                     From and after the Effective Time, Parent shall honor all Company Benefit Plans and Parent Benefit Plans and
compensation arrangements and agreements in accordance with their terms as in effect immediately before the Effective Time, provided that nothing
herein shall prohibit Parent from amending or terminating any such Company Benefit Plans, Parent Benefit Plans, arrangements or agreements in
accordance with their terms or from terminating the employment of any Company Employee or any Parent Employees to the extent permitted by
applicable Law.

 
(ii)                                  From and after the Effective Time, the Company Benefit Plans and the Parent Benefit Plans in effect as of the date of this

Agreement and at the Effective Time shall remain in effect with respect to employees and former employees of the Company or Parent and their
Subsidiaries (the “Newco Employees”), respectively, covered by such plans at the Effective Time, until such time as Parent shall otherwise
determine, subject to applicable Law and the terms of such plans.  As soon as practicable following the Effective Time and consistent with any
obligations arising under any collective bargaining agreement or similar contract, the Company and Parent shall take all actions necessary to
transition the Company Employees’ participation in the Company Benefit Plans to the  Parent Benefit Plans, and, at the effective time of such
transition, such Company Employees shall cease to accrue any additional benefits under the applicable Company Benefit Plans.  It is the intention
of Parent and the Company, to the extent permitted by applicable Law, to (x) complete such transition to Parent Benefit Plans on a comparable basis
in respect of Company Employees and Parent Employees as soon as administratively  practicable after the Effective Time, and (y)  provide to
similarly situated  Company Employees and Parent Employees following the Effective Time base salaries and wage rates and cash bonus
opportunities on a comparable basis, in the case of both clauses (x) and (y) taking into account all relevant factors, including duties, geographic
location, tenure, qualifications and abilities.  Notwithstanding the foregoing provisions of this Section 6.7(b)(ii), except as otherwise provided under
any
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collective bargaining agreement or similar contract, Parent shall provide each Company Employee during the 12-month period beginning on the
Closing Date with cash severance benefits in an amount, and otherwise on terms, no less favorable than the amount and terms in effect immediately
before the Effective Time under the Company severance plan in which the Company Employee participated immediately before the Effective Time.

 
(iii)                               With respect to any Parent Benefit Plans or new Benefit Plan in which any Company Employees first become eligible to

participate at or after the Effective Time, (the “New Plans”), Parent shall: (A) waive all pre-existing conditions, exclusions and waiting periods with
respect to participation and coverage requirements applicable to the Company Employees under any New Plans that are health benefit plans in
which such employees may be eligible to participate after the Effective Time, except to the extent such pre-existing conditions, exclusions or
waiting periods would apply under the analogous Company Benefit Plan; (B) in the plan year in which the Effective Time occurs, provide each
Company Employee and their eligible dependents with credit for any co-payments and deductibles paid prior to the Effective Time under a
Company Benefit Plan (to the same extent that such credit was given under the analogous Company Benefit Plan prior to the Effective Time) in
satisfying any applicable deductible or out-of-pocket requirements under any New Plans in which such employees may be eligible to participate
after the Effective Time; and (C) recognize all service of the Company Employees with the Company and its Affiliates, for purposes of eligibility to
participate, vesting credit, entitlement to benefits, and, except with respect to defined benefit pension plans, benefit accrual in any New Plan in
which such employees may be eligible to participate after the Effective Time, including any severance plan, to the extent such service is taken into
account under the applicable New Plan and to the extent such service was granted under the analogous Company Benefit Plan; provided that the
foregoing shall not apply to the extent it would result in duplication of benefits or apply to equity-based plans unless such service credit is
applicable to employees of Parent.  On and after the Effective Time, the Company shall continue in full force and effect pursuant to their terms all
agreements set forth in Section 4.15(a)(i) of the Company Disclosure Schedule and any similar agreements entered into consistent with Section 6.1,
as such agreements may be amended from time to time in accordance with their terms.

 
(iv)                              Parent shall make payments to individuals who are participants in the Company’s 2012 annual cash incentive program in

such amounts as are determined for such individual by the Company on or before the Effective Date (to the extent such payments have not yet been
made), with such payments to be made as soon as practicable following the Effective Time (but in no event later than March 15, 2013); provided,
however, that any such participant who terminated employment before such payment is made shall instead receive payment pursuant to the annual
incentive-related provisions of such participant’s respective severance arrangements.

 
(v)                                 Nothing contained in this Section 6.7 or any other provision of this Agreement, express or implied, is intended to confer

upon any Newco Employee (or any other current or former director, officer, employee or independent contractor) any right to continued employment
for any period or continued receipt of any specific benefit or
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compensation, or shall constitute the establishment of or amendment to or any other modification of any New Plan, Company Benefit Plan or Parent
Benefit Plan or shall limit the right of Parent or any of its Subsidiaries to amend, modify or terminate any New Plan, Company Benefit Plan or Parent
Benefit Plan.  Further, this Section 6.7 shall be binding upon and shall inure solely to the benefit of the parties to this Agreement, and nothing in this
Section 6.7, express or implied, is intended to confer upon any other Person (including any Newco Employee) any rights or remedies of any nature
(including any third-party beneficiary rights under this Agreement) whatsoever under or by reason of this Section 6.7.

 
Section 6.8                                       Regulatory Approvals; Reasonable Best Efforts.
 

(a)                                  Subject to the terms and conditions set forth in this Agreement, each of the parties hereto shall, and shall cause its Affiliates to, use
its reasonable best efforts (subject to, and in accordance with, applicable Law) to take, or cause to be taken, promptly all actions, and to do, or cause to be
done, promptly and to assist and cooperate with the other parties in doing, all things necessary, proper or advisable under applicable Law to consummate and
make effective the Merger and the other transactions contemplated by this Agreement, including: (i) obtaining all necessary actions or nonactions, waivers,
consents and approvals, including the Company Approvals and the Parent Approvals, from Governmental Entities and making all necessary registrations and
filings and taking all steps as may be necessary to obtain an approval or waiver from, or to avoid an action or proceeding by, any Governmental Entity,
(ii) obtaining all necessary consents, approvals or waivers from third parties, (iii) defending any lawsuits or other legal proceedings, whether judicial or
administrative, challenging this Agreement or the consummation of the transactions contemplated by this Agreement, and (iv) executing and delivering any
additional instruments necessary to consummate the transactions contemplated by this Agreement; provided, however, that in no event shall the Company,
Parent or any of their respective Subsidiaries be required to pay, prior to the Effective Time, any fee, penalty or other consideration to any third party
(including any Governmental Entity) for any consent or approval required under any contract or agreement for the consummation of the transactions
contemplated by this Agreement other than customary filing fees required in connection with any registration or filings referred to in clause (i) above;
provided, further, that notwithstanding anything to the contrary in this Agreement, in no event shall the Company, Parent or any of their respective
Subsidiaries be required to accept or agree to, and, without the prior written consent of the other party, neither the Company nor Parent shall accept or agree
to or allow any of their respective Subsidiaries to accept or agree to, any Order in connection with any Requisite Regulatory Approval that constitutes or
would reasonably be expected to constitute, cause or result in a Parent Material Adverse Effect  or Company Material Adverse Effect.

 
(b)                                 Subject to the terms and conditions herein provided and without limiting the foregoing, the Company and Parent shall (i) as

promptly as practicable after the date hereof, file (1) an application to the FERC for the FERC Approval, (2) an application to the NYPSC for approval under
the PSL or a determination that no such approval is required, and application to NYPSC for an increase to the appropriate debt authorization limits pursuant
to PSL §69, (3) an application to the PUCT for approval or a determination that no such approval is required, (4) a notice to the CPUC, and (5) an application
to the NRC for a threshold determination that the transaction does not constitute a change of control of the rules and regulations of the NRC, and
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(ii) as promptly as practicable after the date of the filing of an application to the FERC for FERC Approval (and in any event within ten Business Days after
such date), make their respective filings and thereafter make any other required submissions under the HSR Act.  In addition, the Company and Parent shall
use reasonable best efforts to cooperate with each other in (A) determining whether any other filings are required to be made with, or other consents, permits,
authorizations, waivers or approvals are required to be obtained from, any third parties or other Governmental Entities in connection with the execution and
delivery of this Agreement and the consummation of the transactions contemplated hereby and (B) timely making all such other filings and timely seeking
all such other consents, permits, authorizations or approvals.  Subject to applicable legal limitations and the instructions of any Governmental Entity, each
party hereto shall use reasonable best efforts to keep each other apprised of the status of matters relating to the completion of the transactions contemplated
hereby, including promptly furnishing the other with copies of notices or other communications received by the Company or Parent, as the case may be, or
any of their respective Subsidiaries, from any third party and/or any Governmental Entity with respect to such transactions.  The Company and Parent shall
permit counsel for the other party a reasonable opportunity to review in advance, and consider in good faith the views of the other party in connection with,
any proposed written communication to any Governmental Entity in connection with the transactions contemplated hereby.  Each of the Company and
Parent agrees not to participate in any meeting or discussion, either in Person or by telephone, with any Governmental Entity in connection with the
transactions contemplated hereby unless it consults with the other party in advance and, to the extent not prohibited by such Governmental Entity, gives the
other party the opportunity to attend and participate.

 
(c)                                  Notwithstanding the foregoing or any other provision of this Agreement, nothing in this Section 6.8 shall limit a party’s right to

terminate this Agreement pursuant to Section 8.1(b) or 8.1(c) so long as such party has, prior to such termination, complied with its obligations under this
Section 6.8.

 
Section 6.9                                       Takeover Law.  If any Takeover Law may become, or may purport to be, applicable to the transactions contemplated hereby, each

of the Company and Parent shall grant such approvals and take such actions as are reasonably necessary so that the transactions contemplated hereby may be
consummated as promptly as practicable on the terms contemplated hereby and otherwise act to eliminate or minimize the effects of such statute or regulation
on the transactions contemplated hereby.

 
Section 6.10                                 Public Announcements.  Except with respect to any action taken in accordance with the provisions of Section 6.4 or Section 6.5,

so long as this Agreement is in effect, the parties shall use reasonable best efforts to consult with each other before issuing, and provide each other reasonable
opportunity to review and comment upon (and reasonably consider such comments), any press release or any public announcement primarily relating to this
Agreement or the transactions contemplated hereby.  Parent and the Company agree to issue a mutually acceptable initial joint press release announcing this
Agreement.

 
Section 6.11                                 Indemnification and Insurance.
 

(a)                                  Parent and Merger Sub agree that all rights to exculpation, indemnification and advancement of expenses now existing in favor of
the current or former directors, officers or
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employees, as the case may be, of the Company or its Subsidiaries as provided in their respective certificates of incorporation or by-laws or other organization
documents or in any agreement to which the Company or any of its Subsidiaries is a party, shall survive the Merger and shall continue in full force and
effect.  For a period of six (6) years from the Effective Time, Parent and the Surviving Corporation shall maintain in effect the exculpation, indemnification
and advancement of expenses provisions of the Company’s and any of its Subsidiary’s certificate of incorporation and by-laws or similar organization
documents in effect immediately prior to the Effective Time or in any indemnification agreements of the Company or its Subsidiaries with any of their
respective directors, officers or employees in effect immediately prior to the Effective Time, and shall not amend, repeal or otherwise modify any such
provisions in any manner that would adversely affect the rights thereunder of any individuals who immediately before the Effective Time were current or
former directors, officers or employees of the Company or any of its Subsidiaries; provided, however, that all rights to indemnification in respect of any
Action pending or asserted or any claim made within such period shall continue until the disposition of such Action or resolution of such claim.  From and
after the Effective Time, Parent shall assume, be jointly and severally liable for, and honor, guaranty and stand surety for, and shall cause the Surviving
Corporation and its Subsidiaries to honor and perform, in accordance with their respective terms, each of the covenants contained in this Section 6.11 without
limit as to time.

 
(b)                                 Each of Parent and the Surviving Corporation shall, to the fullest extent permitted under applicable Law, indemnify and hold

harmless (and advance funds in respect of each of the foregoing) each current and former director or officer of the Company or any of its Subsidiaries and each
individual who served as a director, officer, member, trustee or fiduciary of another corporation, partnership, joint venture, trust, pension or other employee
benefit plan or enterprise if such service was at the request or for the benefit of the Company or any of its Subsidiaries (each, together with such individual’s
heirs, executors or administrators, an “Indemnified Party”), in each case against any costs or expenses (including advancing attorneys’ fees and expenses in
advance of the final disposition of any claim, suit, proceeding or investigation to each Indemnified Party to the fullest extent permitted by applicable Law;
provided, however, that the Person to whom expenses are advanced provides an undertaking, if and only to the extent required by Delaware law, to repay
such advances if it is ultimately determined that such individual is not entitled to indemnification), judgments, fines, losses, claims, damages, liabilities and
amounts paid in settlement in connection with any actual or threatened claim, action, suit, proceeding or investigation, whether civil, criminal,
administrative or investigative (an “Action”), arising out of, relating to or in connection with any action or omission by them in their capacities as such
occurring or alleged to have occurred whether before or after the Effective Time (including acts or omissions in connection with such individuals serving as
an officer, director or other fiduciary in any entity if such service was at the request or for the benefit of the Company).  In the event of any such Action,
Parent and the Surviving Corporation shall cooperate with the Indemnified Party in the defense of any such Action.

 
(c)                                  At or prior to the Effective Time, the Company shall, in consultation with Parent, and, if the Company is unable to, Parent shall (or

shall cause the Surviving Corporation to) purchase “tail” directors’ and officers’ liability and fiduciary liability insurance policies which will provide
coverage for a period of six years after the Effective Time for the Company’s
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current and former directors and officers on substantially the same terms and conditions as the policies currently maintained by the Company, including any
existing directors’ and officers’ liability or fiduciary liability run off programs, for claims arising out of acts or conduct occurring on or before the Effective
Time and effective for claims asserted prior to or during the six-year period referred to above (and, with respect to claims made prior to or during such period,
until final resolution thereof); provided, however, that in no event shall Parent, the Company or the Surviving Corporation expend for any year of such six-
year period an amount in excess of 300% of the annual aggregate premium currently paid by the Company for such insurance policies (the “Maximum
Premium”). If such insurance coverage cannot be obtained at all, or can only be obtained at an annual premium in excess of the Maximum Premium, Parent,
the Company or the Surviving Corporation, as the case may be, will cause to be maintained the most advantageous policies of directors’ and officers’
insurance obtainable for an annual premium equal to the Maximum Premium

 
(d)                                 Parent shall pay all reasonable out of pocket expenses, including reasonable out of pocket attorneys’ fees, that may be incurred by

any Indemnified Party in enforcing the indemnity and other obligations provided in this Section 6.11.
 
(e)                                  The rights of each Indemnified Party hereunder shall be in addition to, and not in limitation of, any other rights such Indemnified

Party may have under the certificate of incorporation or by-laws or other organization documents of the Company or any of its Subsidiaries or the Surviving
Corporation, any other indemnification arrangement, the DGCL or otherwise.  The provisions of this Section 6.11 shall survive the consummation of the
Merger and expressly are intended to benefit, and are enforceable by, each of the Indemnified Parties.

 
(f)                                    In the event Parent, the Surviving Corporation or any of their respective successors or assigns (i) consolidates with or merges into

any other Person and shall not be the continuing or surviving corporation or entity in such consolidation or merger or (ii) transfers all or substantially all of
its properties and assets to any Person, then, and in either such case, proper provision shall be made so that the successors and assigns of Parent or the
Surviving Corporation, as the case may be, shall assume or succeed to the obligations set forth in this Section 6.11.

 
Section 6.12                                 Control of Operations.  Without in any way limiting any party’s rights or obligations under this Agreement, the parties understand

and agree that (a) nothing contained in this Agreement shall give Parent or the Company, directly or indirectly, the right to control or direct the other party’s
operations prior to the Effective Time and (b) prior to the Effective Time, each of the Company and Parent shall exercise, consistent with the terms and
conditions of this Agreement, complete control and supervision over its operations.

 
Section 6.13                                 Certain Transfer Taxes.  Any liability arising out of any real estate transfer Tax with respect to interests in real property owned

directly or indirectly by the Company or any of its Subsidiaries immediately prior to the Effective Time, if applicable and due with respect to the Merger,
shall be borne by the Surviving Corporation and expressly shall not be a liability of stockholders of the Company.
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Section 6.14                                 Section 16 Matters.  Prior to the Effective Time, Parent and the Company shall use reasonable best efforts to take all such steps as

may be required to cause any dispositions of Company Common Stock (including derivative securities with respect to Company Common Stock) or
acquisitions of Parent Common Stock (including derivative securities with respect to Parent Common Stock) resulting from the transactions contemplated by
this Agreement by each individual who is subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company or will
become subject to such reporting requirements with respect to Parent, to be exempt under Rule 16b-3 promulgated under the Exchange Act.

 
Section 6.15                                 Reorganization Treatment.  The parties to this Agreement intend that the Merger qualify as a “reorganization” within the meaning

of Section 368(a) of the Code and this Agreement is a “plan of reorganization” within the meaning of Treas. Reg. Section 1.368-2(g), and each shall not, and
shall not permit any of their respective Subsidiaries to, take any action, or fail to take any action, that would reasonably be expected to jeopardize the
qualification of the Merger as a “reorganization” within the meaning of Section 368(a) of the Code.  Provided the conditions set forth in Sections 7.2(d) and
7.3(d) have been satisfied, Parent shall file the opinions contemplated by Sections 7.2(d) and 7.3(d) with the SEC by a post-effective amendment to the
Form S-4 promptly following the Closing, unless such opinions issued to the Company and Parent and addressing the qualification of the Merger (in similar
form to those opinions described in Sections 7.2(d) and 7.3(d)) were previously filed with the SEC.

 
Section 6.16                                 Tax Representation Letters.  Parent shall use its reasonable best efforts to deliver to Kirkland & Ellis LLP, counsel to Parent

(“Parent’s Counsel”), and Skadden, Arps, Slate, Meagher & Flom LLP, counsel to the Company (the “Company’s Counsel”), a “Tax Representation Letter,”
dated as of the Closing Date (and, if requested, dated as of the date the Form S-4 shall have been declared effective by the SEC) and signed by an officer of
Parent and Merger Sub, containing representations of Parent and Merger Sub, and the Company shall use its reasonable best efforts to deliver to Parent’s
Counsel and the Company’s Counsel a “Tax Representation Letter,” dated as of the Closing Date (and, if requested, dated as of the date the Form S-4 shall
have been declared effective by the SEC) and signed by an officer of the Company, containing representations of the Company, in each case
(notwithstanding Sections 4.27 and 5.27) as shall be reasonably necessary or appropriate to enable the Company’s Counsel to render the opinion described in
Section 7.2(d) and Parent’s Counsel to render the opinion described in Section 7.3(d).  The Company shall use its reasonable best efforts to obtain from
Company’s Counsel the opinion contemplated by Section 7.2(d). In rendering such opinion, Company’s Counsel shall be entitled to rely upon assumptions,
representations, warranties and covenants, including those contained in this Agreement and in the Tax Representation Letters described in this Section 6.16. 
Parent shall use its reasonable best efforts to obtain from Parent’s Counsel the opinion contemplated by Section 7.3(d).  In rendering such opinion, Parent’s
Counsel shall be entitled to rely upon assumptions, representations, warranties and covenants, including those contained in this Agreement and in the Tax
Representation Letters described in this Section 6.16.
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Section 6.17                                 Stock Exchange Listing; Delisting.

 
(a)                                  Parent shall use its reasonable efforts to cause the shares of Parent Common Stock to be issued in the Merger to be approved for

listing on the NYSE, subject to official notice of issuance, prior to the Closing Date.
 
(b)                                 Prior to the Closing, upon Parent’s request, the Company shall take all reasonable actions to cause the delisting of Company

Common Stock from the NYSE and the termination of the Company’s registration under the Exchange Act as soon as practicable following the Effective
Time.

 
Section 6.18                                 Governance Matters; Headquarters.
 

(a)                                  Prior to the Closing, the Board of Directors of Parent shall take all necessary actions so that immediately following the Effective
Time:

 
(i)                                     The Board of Directors of Parent shall have sixteen members, consisting of (A) ten individuals (other than the persons

referred to in clauses (B) and (C) below) who are serving as directors of Parent immediately prior to the Effective Time as designated by Parent,
(B) the person holding the position of Chairman of the Board of Directors of Parent immediately prior to the Effective Time, (C) the person holding
the positions of Chief Executive Officer and President of Parent immediately prior to the Effective Time, (D) three individuals (other than the person
referred to in clause (E) below) who are serving as directors of the Company immediately prior to the Effective Time as designated by the Board of
Directors of the Company prior to the Effective Time, each of whom shall meet the independence standards of the NYSE with respect to Parent, and
(E) the person holding the positions of Chairman and Chief Executive Officer of the Company immediately prior to the Effective Time.  The
directors referred to in clauses (A), (B) and (C) are collectively referred to as the “Parent Directors”  and the directors referred to in clauses (D) and
(E) are collectively referred to as the “Company Directors” .  From and after the Effective Time, each person designated as a director of Parent shall
serve as a director until such person’s successor shall be elected and qualified or until such person’s earlier death, resignation or removal in
accordance with Parent’s Amended and Restated Certificate of Incorporation and by-laws, in each case as amended.

 
(ii)                                  In the event the Closing occurs prior to the filing of the definitive proxy statement for the 2013 Annual Meeting of the

stockholders of Parent (the “2013 Annual Meeting” ), one Company Director shall be designated as a Class I director with a term expiring at the
2013 Annual Meeting, two Company Directors shall be designated as Class II directors with terms expiring at the 2014 Annual Meeting of the
stockholders of Parent (the “2014 Annual Meeting” ) and one Company Director shall be designated as a Class III director with a term expiring at the
2015 Annual Meeting of the stockholders of Parent (the “2015 Annual Meeting” ).  All Parent Directors shall remain in their respective classes
without any change (except as contemplated by the board declassification procedure of Parent’s Amended and Restated Certificate of
Incorporation).  Parent, through the Board of Directors of Parent and subject to the fiduciary duties of the Board of Directors of Parent to the
stockholders of Parent, shall take all necessary action to nominate and recommend the Company Director designated

 
94



 
as a Class I director for election to the Board of Directors of Parent in the proxy statement relating to the 2013 Annual Meeting.

 
(iii)                               In the event the Closing occurs after the filing of the definitive proxy statement for the 2013 Annual Meeting but prior to

the 2013 Annual Meeting, two Company Directors shall be designated as Class II directors with terms expiring at the 2014 Annual Meeting and two
Company Directors shall be designated as Class III directors with terms expiring at the 2015 Annual Meeting.  All Parent Directors shall remain in
their respective classes without any change (except as contemplated by the board declassification procedure of Parent’s Amended and Restated
Certificate of Incorporation).

 
(iv)                              In the event the Closing occurs after the 2013 Annual Meeting, two Company Directors shall be designated as Class I

directors (after giving effect to the board declassification in connection with the 2013 Annual Meeting as contemplated by Parent’s Amended and
Restated Certificate of Incorporation) with terms expiring at the 2014 Annual Meeting and two Company Directors shall be designated as Class II
directors (after giving effect to the board declassification in connection with the 2013 Annual Meeting as contemplated by Parent’s Amended and
Restated Certificate of Incorporation) with terms expiring at the 2015 Annual Meeting.  All Parent Directors shall remain in their respective classes
without any change (except as contemplated by the board declassification procedure of Parent’s Amended and Restated Certificate of
Incorporation).

 
(v)                                 (A) The person holding the position of Chairman of the Board of Directors of Parent immediately prior to the Effective

Time shall be the Chairman of the Board of Directors of Parent immediately following the Effective Time, (B) the person holding the positions of
Chairman and Chief Executive Officer of the Company immediately prior to the Effective Time shall become Vice Chairman of the Board of
Directors of Parent immediately following the Effective Time and, subject to the fiduciary duties of the Board of Directors of Parent to the
stockholders of Parent, shall hold such position until at least the 2014 Annual Meeting, and (C) the person holding the positions of Chief Executive
Officer and President of Parent immediately prior to the Effective time shall be the Chief Executive Officer and President of Parent immediately
following the Effective Time.

 
(vi)                              In the event the Closing occurs before the 2013 Annual Meeting, (A) from the Effective Time and until the 2013 Annual

Meeting, a Company Director (other than the person referred to in Section 6.18(a)(v)(B)), subject to the fiduciary duties of the Board of Directors of
Parent to the stockholders of Parent, shall be the co-chairman of one of the standing committees of the Board of Directors of Parent as determined by
the Board of Directors of Parent and (B) from 2013 Annual Meeting and until at least the 2014 Annual Meeting, such Company Director, subject to
the fiduciary duties of the Board of Directors of Parent to the stockholders of Parent, shall be the chairman of such committee of the Board of
Directors of Parent.
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(vii)                           In the event the Closing occurs after the 2013 Annual Meeting, from the Effective Time until at least the 2014 Annual

Meeting, a Company Director (other than the person referred to in Section 6.18(a)(v)(B)), subject to the fiduciary duties of the Board of Directors of
Parent to the stockholders of Parent, shall be the chairman of one of the standing committees of the Board of Directors of Parent as determined by the
Board of Directors of Parent.

 
(b)                                 After the Effective Time, (i) the principal executive offices of Parent and its commercial and financial headquarters shall be located

in Princeton, New Jersey and (ii) the operations headquarters of Parent shall be located in Houston, Texas.
 

Section 6.19                                 Treatment of Certain Indebtedness.
 

(a)                                  As part of the transactions contemplated by this Agreement, (i) the Company shall, if requested by Parent, commence a “change of
control” tender offer (the “Change in Control Offers”) for each series of the outstanding Notes pursuant to the terms of the Notes prior to, but conditioned on,
the Closing, and (ii) Parent may, at its election following consultation with the Company, commence a tender offer for cash or an exchange offer for securities
for all or any portion of the outstanding Notes prior to, but conditioned on, the Closing (the “Parent Debt Offers” and, together with the Change in Control
Offers, the “Debt Offers”), in each case in compliance with applicable Law.  Each of the Company, Parent and Merger Sub shall use reasonable best efforts to
cooperate with each other in connection with the Debt Offers; provided, however, that except as set forth in Section 6.19 of the Company Disclosure
Schedule, the terms, conditions, timing and all other decisions regarding the Debt Offers shall be determined by Parent in its sole discretion.  As part of any
Debt Offer, Parent may elect to include a Consent Solicitation to alter the terms of any remaining Notes outstanding after giving effect to the Debt Offer
provided, that any such altered terms shall become operative only upon Closing and the acceptance of the offer and payment for the Notes tendered pursuant
thereto.

 
(b)                                 Promptly after the Parties determine to make a Debt Offer, Parent or its Representatives shall prepare all necessary and appropriate

documentation in connection with such Debt Offer, including the offer to purchase, any related letters of transmittal and other related documents
(collectively, the “Debt Offering Documents”).  Parent and the Company shall cooperate with each other in the preparation of the Debt Offering Documents. 
The Debt Offering Documents and all mailings to the holders of the Notes in connection with the Debt Offers shall be subject to the prior review and
comment by each of the Company and Parent and/or their Representatives, subject to the terms and conditions of Section 6.19 of the Company Disclosure
Schedule, and shall be reasonably acceptable to each of them.  The closing of the Debt Offers shall be subject to the conditions set forth in Section 6.19(e);
provided, that the consummation of the Debt Offers will not be a condition to the Closing.  The Company, Parent and Merger Sub shall cooperate in
connection with the Debt Offers in order to cause the consent date under the Consent Solicitation to occur as directed by Parent concurrently with the
Closing and the initial settlement of the Debt Offers to occur concurrently with the Closing. Subject to Section 6.19 of the Company Disclosure Schedule, the
Company shall waive any of the conditions to the Change in Control Offers (other than that the Merger shall have occurred or that Parent and the Company
shall be satisfied that it shall occur substantially concurrently with the closing of the Change in Control Offers, the Requested Consents shall have been
received, and
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that there shall be no order or injunction prohibiting consummation of the Change in Control Offers) as may be reasonably requested by Parent and so long as
such waivers would not cause the Change in Control Offers to violate the Exchange Act, the Trust Indenture Act, or any other Law and shall not, without the
consent of Parent, waive any condition to the Change in Control Offer or make any changes to the terms and conditions of the Change in Control Offer other
than as agreed between Parent and the Company. Notwithstanding the immediately preceding sentence, the Company need not make any change to the terms
and conditions of the Change in Control Offers requested by Parent that deceases the price per Note payable in the Change in Control Offers or imposes
conditions to the Change in Control Offers in addition to those set forth in Section 6.19 of the Company Disclosure Schedule that are materially adverse to
holders of the Notes, unless such change is approved in advance by the Company in writing.  If at any time prior to the Effective Time any information
relating to Parent or the Company, or any of their respective Affiliates, officers or directors, is discovered by Parent or the Company which should be set forth
in an amendment or supplement to any of the Debt Offering Documents so that any of such documents would not include any misstatement of a material fact
or omit to state any material fact necessary to make the statements therein, in light of the circumstances under which they were made, not misleading, the
party which discovers such information shall promptly notify the other parties hereto and an appropriate amendment or supplement describing such
information shall be promptly filed with the SEC and, to the extent required by applicable Law, disseminated to the respective holders of Notes (subject to
this Section 6.19(b)).  Notwithstanding anything to the contrary in this Section 6.19(b), the Company shall comply with the requirements of Rule 14e-l under
the Exchange Act and any other applicable Law to the extent such Law is applicable in connection with any Change in Control Offer. To the extent that the
provisions of any applicable Law conflict with this Section 6.19(b), the Company shall comply with the applicable Law and shall not be deemed to have
breached its obligations hereunder by such compliance.

 
(c)                                  Promptly upon the receipt of the Requested Consents, the Company shall enter into a supplemental indenture reflecting the

amendments to the applicable Indenture approved by such Requested Consents and will use its reasonable best efforts to cause the trustee of the applicable
Indentures to promptly enter into such supplemental indenture; provided, that the amendments contained in such supplemental indenture shall become
operative only upon the Closing and the acceptance of the offer and payment for the Notes tendered pursuant thereto.  Concurrently with the Closing,
pursuant to Parent’s written instructions, the Company shall use Available Funds, together with the proceeds of the Financing Commitment (to the extent
necessary), to consummate the Change in Control Offers and Consent Solicitations (including the payment of all applicable premiums, consent fees and all
related fees and expenses).  The Company shall accept for purchase and use such funds to purchase the Notes tendered in the Change in Control Offers and
pay such applicable premiums, consent fees and other related fees and expenses.

 
(d)                                 In connection with the Change in Control Offers, the Company shall enter into one or more dealer-manager, information agent

and/or depositary agreements with such Persons of national reputation in the provision of such services as Parent shall reasonably request, after consultation
with the Company, in form and substance reasonably satisfactory to the Company.  Parent shall be solely responsible for any payment obligation to any
dealer-manager, information agent, depositary or other agent or Person with respect to fees and
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expenses under any agreement referred to in the preceding sentence and agrees to become a party to any such agreement for purposes of such obligations and
that any such agreement may expressly provide that Parent shall be solely responsible for such payments.

 
(e)                                  The Company’s and the Surviving Corporation’s obligation to accept for payment and pay for the Notes tendered pursuant to each

Change in Control Offer or make any payment for the Requested Consents shall be subject to the conditions that (i) the Merger shall have occurred (or Parent
and the Company shall each be satisfied that the Closing will occur substantially concurrently with such acceptance and payment and/or exchange), (ii) the
Requested Consents shall have been received, (iii) there shall be no Order prohibiting the consummation of the Change in Control Offer and (iv) such other
conditions as are customary for transactions similar to the Debt Offers.  Parent’s obligation to accept and to exchange the Notes tendered pursuant to the
Parent Debt Offer shall be subject to the conditions that (i) the Merger shall have occurred (or Parent and the Company shall each be satisfied that the Closing
will occur substantially concurrently with such acceptance and payment and/or exchange), (ii) there shall be no Order prohibiting the consummation of the
Parent Debt Offer and (iii) such other conditions as are customary for transactions similar to the Debt Offers.

 
(f)                                    If this Agreement is terminated pursuant to Article VIII (other than a termination by Parent pursuant to Section 8.1(g),

Section 8.1(h) or Section 8.1(m), or by the Company pursuant to Section 8.1(j), but without limitation of Parent’s payment obligations under Section 6.19(d)),
then Parent shall promptly reimburse the Company for any previously unreimbursed, documented reasonable out-of-pocket costs, fees and expenses incurred
by the Company in connection with the transactions contemplated by this Section 6.19.  If the Effective Time does not occur, Parent and Merger Sub shall,
on a joint and several basis, indemnify and hold harmless the Company, its Subsidiaries and their respective officers and directors, any dealer-manager and
each Person, if any, who controls the Company within the meaning of Section 20 of the Exchange Act, for and against any and all liabilities, losses, damages,
claims, costs, expenses, interest, awards, judgments and penalties suffered or incurred by them in connection with any Debt Offer, the Debt Offering
Documents or any other actions taken by them in accordance with this Section 6.19; provided, however, that neither Parent nor Merger Sub shall have any
obligation to indemnify and hold harmless any such Person to the extent that any such liabilities, losses, damages, claims, costs, expenses, interest, awards,
judgments and penalties suffered or incurred arises from disclosure regarding the Company or any of its Subsidiaries provided by the Company or any of its
Subsidiaries (including disclosures incorporated by reference in the Debt Offering Documents) that is finally judicially determined by a court of competent
jurisdiction to have contained a material misstatement or omission.

 
(g)                                 The Company shall use reasonable best efforts to negotiate a payoff letter, in advance of the Closing, from the agent under that

certain Credit Agreement by and among RRI Energy, Inc., JPMorgan Chase Bank, N.A., as administrative agent, the lenders from time to time party thereto
and, GenOn Americas, Inc., dated at September 20, 2010 (the “Company Credit Facility”).  The Company shall, and cause its Subsidiaries to, (i) terminate on
the Closing Date the Company Credit Facility and all related loan documents to which the Company or any of its Subsidiaries is a party and (ii) cause to be
released contemporaneously with the termination of the Company Credit Facility, all Liens on the Company’s assets and the assets of the Company’s
Subsidiaries relating to the Company Credit Facility.
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Section 6.20                                 Debt Offer Financing; Alternative Financing.
 

(a)                                  Parent shall, to the extent the funds available under the Financing Commitment are necessary to consummate the Debt Offers or
Change in Control Put Offers,  use its reasonable best efforts to take, or cause to be taken, all actions and to do, or cause to be done, all things necessary,
proper or advisable to obtain the Financing with respect to the Debt Offers and/or Notes Put Offers, as the case may be, on the terms and conditions described
in the Financing Commitment (provided that, for clarity, Parent may replace or amend the Financing Commitment to add lenders, lead arrangers,
bookrunners, syndication agents or similar entities which had not executed the original Financing Commitment, or otherwise replace or amend the Financing
Commitment so long as the terms would not adversely impact the ability of Parent to timely consummate the Debt Offers and/or the Notes Put Offers, as the
case may be), including using reasonable best efforts to (i) maintain in effect the Financing Commitment for the commitment period set forth therein,
(ii) negotiate, execute and deliver definitive agreements with respect to the Financing on the terms and conditions contemplated by the Financing
Commitment (except as otherwise permitted by this Agreement), and (iii) satisfy on a timely basis all conditions in such Financing Commitment applicable
to Parent that are within their control. In the event that all conditions to the Financing Commitment have been satisfied in Parent’s good faith judgment, to
the extent necessary for the consummation of the Debt Offers and/or Notes Put Offers, as the case may be, Parent shall draw upon the Financing contemplated
by the Financing Commitment; provided that the amount of such funding may be reduced by the amount of Available Funds, if any.  If any portion of the
Financing becomes unavailable on the terms and conditions contemplated in the Financing Commitment, Parent shall, to the extent necessary, use its
reasonable best efforts to arrange to obtain alternative financing from alternative sources on terms no less favorable in any material respect in the aggregate to
Parent as promptly as practicable following the occurrence of such event but no later than the Closing Date.  Parent shall promptly provide the Company with
execution copies of all documentation relating to such alternative financing and any references in this Agreement to “Financing” and/or “Financing
Commitment” shall be deemed to include such alternative financing upon the execution of any documentation relating thereto.  Parent shall give the
Company prompt notice of any material breach, default, or repudiation by any party to the Financing Commitment of which Parent or Merger Sub becomes
aware or the termination of the Financing Commitment.  Parent shall keep the Company informed on a reasonably current basis of the status of its efforts to
obtain the Financing and shall provide the Company with recent copies and drafts of the documentation with respect to the Financing.

 
(b)                                 Parent may pursue a refinancing of all or a portion of the Company’s existing Indebtedness (an “Alternative Financing” ), provided

that (x)(i) the Company and its Subsidiaries would not be required to incur any obligations in respect to such Alternative Financing prior to the Closing
(except as otherwise contemplated by this Section 6.20 or Section 6.21), and (ii) such Alternative Financing would not delay consummation of the Closing
hereunder, and (y) the consummation of such Alternative Financing is subject to the conditions that (i) the Merger shall have occurred (or Parent and the
Company shall each be satisfied that the Closing will occur substantially concurrently with such consummation), (ii) there shall be no Order prohibiting such
consummation and (iii) such other conditions as are customary for similar transactions.
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Section 6.21                                 Financing Cooperation.
 

(a)                                  In connection with the Financing and any Alternative Financing, the Company shall use reasonable best efforts to provide to
Parent, at Parent’s sole expense, all cooperation reasonably requested by Parent in connection with the Financing or any Alternative Financing (provided that
the foregoing shall not require such cooperation to the extent it would interfere unreasonably with the business or operations of the Company or its
Subsidiaries), including:

 
(i)                                     furnishing Parent and its sources of Financing or Alternative Financing as promptly as practicable with financial and

other pertinent information regarding the Company and its Subsidiaries as may be reasonably requested by Parent or the sources of the Financing or
Alternative Financing in connection with the Financing or Alternative Financing, including financial statements (including the financial statements
set forth in clause (ii) below) (which, with respect to annual financial statements, shall have been audited and, with respect to interim financial
statements, shall have been reviewed by the independent accountants for the Company as provided in Statement on Auditing Standards No. 100),
pro forma financial statements (provided that it is understood that assumptions underlying the pro forma adjustments are to be the responsibility of
Parent), and business and other financial data, in each case, of the type and form required by Regulation S-X and Regulation S-K under the Securities
Act and of the type and form customarily included in a registration statement on Form S-1 under the Securities Act for a public offering of the debt
securities contemplated by the Alternative Financing, assuming that such offering was consummated at the same time during the Company’s fiscal
year as the offering of debt securities contemplated by the Alternative Financing (other than consolidating and other financial statements; provided
that customary data as to the total assets, revenue, EBITDA and Adjusted EBITDA of non-guarantor subsidiaries shall be provided), all other data
that would be necessary for the underwriter of such offering of debt securities contemplated by the Alternative Financing to receive customary
“comfort” (including “negative assurance” comfort) from the Company’s independent accountants in connection with such offering of the debt
securities contemplated by the Alternative Financing, all data that would be necessary to obtain or confirm a corporate rating for the Company’s
secured and unsecured Indebtedness on a standalone basis, all data of the type that has historically been required by the Company’s lenders in
connection with its secured debt financings and reasonable and customary authorization letters to the financing sources authorizing the distribution
of information to prospective lenders and containing customary information, and such other financial or other data as Parent or its lenders may
reasonably request;

 
(ii)                                  furnishing Parent and its financing sources when filed with the SEC (A) the unaudited consolidated balance sheet of the

Company as of the end of any quarterly period ended no less than forty-five (45) calendar days prior to the anticipated Closing Date and the related
unaudited statements of income, equity and cash flows and (B)  the audited consolidated balance sheet of the Company as of the end of any fiscal
year ended not less than ninety (90) days prior to the anticipated Closing Date, and the related audited statements of income, equity and cash flows
for the year then ended, and the notes and schedules thereto (the information described in clauses (A) and (B) being
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referred to as the “Required Information”), provided that the Company shall use reasonable best efforts to file the Required Information on a timely
basis pursuant to applicable Law;

 
(iii)                               participating in a reasonable number of meetings (including customary one-on-one meetings with the parties acting as

lead arrangers or agents for, and prospective lenders and purchasers of, the financing and senior management and Representatives, with appropriate
seniority and expertise, of the Company and its Subsidiaries), presentations, road shows, due diligence sessions, drafting sessions and sessions with
rating agencies in connection with the Financing or Alternative Financing, and providing reasonable cooperation in obtaining corporate and
facilities ratings at least twenty days prior to the anticipated Closing Date to the extent required under the Financing or Alternative Financing;

 
(iv)                              facilitating the pledging of collateral and the granting and perfection of security interests (including obtaining customary

payoff letters, lien releases and instruments of termination or discharge and preparing information and due diligence schedules) as required by the
Financing or Alternative Financing, including executing and delivering any customary collateral documents and other customary documents and
certificates as may be reasonably requested by Parent, providing all documentation or other information required by Governmental Entities with
respect to the Financing or Alternative Financing under applicable “know your customer” and anti-money laundering rules and regulations, and
cooperating and assisting Parent in obtaining customary legal opinions, field exams and appraisals, environmental assessments, surveys, title
insurance and other certifications and documents reasonably requested by the sources of Financing or Alternative Financing for financings similar to
the Financing or Alternative Financing;

 
(v)                                 assisting with the preparation of materials for rating agencies and rating agency presentations, bank information

memoranda, offering documents (including (x) assistance in the preparation of pro forma financial statements giving effect to the transactions
contemplated hereunder; it being understood that assumptions underlying the pro forma adjustments to be made are the responsibility of Parent and
(y) requesting consents of accountants for use of their reports in any materials relating to the Financing or Alternative Financing and the delivery of
one or more customary representation letters), private placement memoranda and similar documents required in connection with the Financing or
Alternative Financing;

 
(vi)                              facilitating the execution and delivery at the Closing of definitive Financing or Alternative Financing documents by the

Company and its Subsidiaries and all other customary documents in connection therewith, including pledge and security agreements, mortgages,
guarantees, filings and certificates as reasonably required in connection with the Financing or Alternative Financing (including a certificate of the
Chief Financial Officer of the Company or any of its Subsidiaries with respect to solvency matters and consents of independent accountants for the
use of their reports in any materials relating to the Financing or Alternative Financing) (provided that any
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obligations contained in such documents shall be effective no earlier than as of the Closing); and

 
(vii)                           using reasonable best efforts to cooperate with Parent to satisfy the conditions precedent to the Financing or Alternative

Financing to the extent within the control of the Company and causing the taking of corporate actions by the Company and its Subsidiaries
reasonably necessary to permit the completion of the Financing or Alternative Financing.

 
(b)                                 The Company shall provide Parent with an electronic version of the trademarks, service marks and corporate logo of the Company

and its Subsidiaries for use in marketing materials for the purpose of facilitating the marketing of the Financing or Alternative Financing, and hereby
consents to the use of the foregoing in connection with the Financing or Alternative Financing; provided that such logos are used in a manner that is not
intended or is reasonably likely to harm or disparage the Company or its Subsidiaries or their marks or the reputation or goodwill of the Company.

 
(c)                                  Neither of the Company nor any of its Subsidiaries shall be required to take any action that would subject it to actual or reasonably

anticipated liability, to bear any cost or expense or to pay any commitment or other similar fee or make any other payment or incur any other liability or
provide or agree to provide any indemnity in connection with the Financing or Alternative Financing or any of the foregoing prior to the Closing Date unless
reimbursed or indemnified by Parent. Unless this Agreement has been terminated by Parent pursuant to Section 8.1(g), Parent shall indemnify and hold
harmless the Company and its Subsidiaries and their respective officers, directors, employees and Representatives from and against any and all liabilities,
losses, damages, claims, costs, expenses, interest, awards, judgments and penalties suffered or incurred by them in connection with the arrangement of the
Financing or Alternative Financing (including any action taken in accordance with Section 6.21(a) and any information utilized in connection therewith
(other than historical information relating to the Company or its Subsidiaries)).

 
(d)                                 For the avoidance of doubt, if the Financing becomes unavailable or the Alternative Financing has not been obtained, Parent and

Merger Sub shall continue to be obligated to consummate the Merger on the terms contemplated by this Agreement and subject only to the satisfaction or
waiver of the conditions set forth in Article VII.

 
Section 6.22                                 Tax Matters.  From and after the date hereof and prior to the Effective Time or the date, if any on which this Agreement is earlier

terminated pursuant to Section 8.1, each of Parent and the Company (i) shall keep the other reasonably apprised of the status of any material Tax matters and
(ii) shall not settle or compromise any material Tax liability or refund without first using reasonable good faith efforts to consult in good faith with the other
party if such settlement or compromise could have an adverse effect that, individually or in the aggregate, is material to Parent and its Subsidiaries or the
Company and its Subsidiaries respectively.
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Section 6.23                                 Rights Plan.  Prior to the Closing, the Company shall take all action necessary to cause the Company Rights Agreement to

terminate immediately prior to the Effective Time without payment of any consideration to any holder of the Company Rights.
 

ARTICLE VII
 

CONDITIONS TO THE MERGER
 

Section 7.1                                       Conditions to Each Party’s Obligation to Effect the Merger.  The respective obligations of each party to effect the Merger shall be
subject to the fulfillment (or waiver by all parties, to the extent permitted by applicable Law) at or prior to the Effective Time of the following conditions:

 
(a)                                  Each of the Company Stockholder Approval and Parent Stockholder Approval shall have been obtained.
 
(b)                                 No Order or any other Law shall have been adopted, issued, enacted, promulgated, enforced or entered by any Governmental

Entity that remains in effect and which has the effect of restraining, enjoining or otherwise prohibiting the consummation of the Merger and the other
transactions contemplated hereby.

 
(c)                                  (i) The FERC Approval and orders of the NYPSC and the PUCT approving the consummation of the Merger or determining that no

such approval is required shall have been obtained, the approval of the NYPSC of the necessary levels of indebtedness pursuant to PSL §69 shall have been
obtained, the expiration or termination of the waiting period required under the HSR Act shall have occurred, notices with the CPUC shall have been filed
and the associated notice period shall have lapsed, and a threshold determination from the NRC for the approval of license transfer or a determination that no
such approval is required shall have been obtained (all such permits, approvals, filings and consents and the lapse of such waiting period being referred to as
the “Requisite Regulatory Approvals”), (ii) all such Requisite Regulatory Approvals shall be in full force and effect and (iii) none of such Requisite
Regulatory Approvals (or any Order issued, made, entered, rendered, imposed or otherwise put into effect in connection therewith) constitutes or would
reasonably be expected to constitute, cause or result in a Parent Material Adverse Effect or Company Material Adverse Effect.

 
(d)                                 The shares of Parent Common Stock to be issued in the Merger and such other shares of Parent Common Stock to be reserved for

issuance in connection with the Merger shall have been approved for listing on the NYSE, subject to official notice of issuance.
 
(e)                                  The Form S-4 shall have been declared effective by the SEC under the Securities Act and no stop order suspending the

effectiveness of the Form S-4 shall have been issued by the SEC and no proceedings for that purpose shall have been initiated or threatened by the SEC.
 

Section 7.2                                       Conditions to Obligation of the Company to Effect the Merger.  The obligation of the Company to effect the Merger is further
subject to the fulfillment of, or the waiver by the Company, to the extent permitted by applicable Law, on or prior to the Effective Time of, the following
conditions:
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(a)                                  (i) The representations and warranties of Parent and Merger Sub set forth in Section 5.1, Section 5.2 (other than Section 5.2(f)),

Section 5.3 (other than Section 5.3(c)), Section 5.10(b), Section 5.18 and Section 5.19 shall be true and correct in all respects both at and as of the date of this
Agreement and at and as of the Closing Date as though made at and as of the Closing Date (except for representations and warranties that expressly speak
only as of a specific date or time other than the Closing Date, which need only be true and correct as of such other date or time), except for de minimis
inaccuracies with respect to the representations and warranties in Section 5.2 (other than Section 5.2(f)) and Section 5.3 (other than Section 5.3(c)), and
(ii) the representations and warranties of Parent and Merger Sub set forth in Article V other than those referenced in clause (i) of this Section 7.2(a) shall be
true and correct (disregarding any qualifications with respect to materiality or “Parent Material Adverse Effect” contained therein) both at and as of the date
of this Agreement and at and as of the Closing Date as though made at and as of the Closing Date (except for representations and warranties that expressly
speak only as of a specific date or time other than the Closing Date, which need only be true and correct as of such other date or time), except, in the case of
this clause (ii), where the failure of such representations and warranties to be so true and correct has not had and would not reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect.

 
(b)                                 Parent shall have performed in all material respects all obligations and complied in all material respects with all covenants

required by this Agreement to be performed or complied with by it prior to the Effective Time.
 
(c)                                  Parent shall have delivered to the Company a certificate, dated the Effective Time and signed by an executive officer of Parent,

certifying to the effect that the conditions set forth in Sections 7.2(a) and 7.2(b) have been satisfied.
 
(d)                                 The Company shall have received from the Company’s Counsel, a written opinion dated as of the Closing Date to the effect that

for U.S. federal income tax purposes the Merger will qualify as a “reorganization” within the meaning of Section 368(a) of the Code (the “Company Tax
Opinion”).

 
(e)                                  The Company shall have received a copy of the Parent Tax Opinion.
 

Section 7.3                                       Conditions to Obligation of Parent to Effect the Merger.  The obligation of Parent to effect the Merger is further subject to the
fulfillment of, or the waiver by Parent on or prior to the Effective Time of, the following conditions:

 
(a)                                  (i) The representations and warranties of the Company set forth in Section 4.1, Section 4.2 (other than Section 4.2(f)), Section 4.3

(other than Section 4.3(c)), Section 4.10(b), Section 4.18 and Section 4.20 shall be true and correct in all respects both at and as of the date of this Agreement
and at and as of the Closing Date as though made at and as of the Closing Date (except for representations and warranties that expressly speak only as of a
specific date or time other than the Closing Date, which need only be true and correct as of such other date or time), except for de minimis inaccuracies with
respect to the representations and warranties in Section 4.2 (other than Section 4.2(f)) and Section 4.3 (other than Section 4.3(c)), (ii) the representations and
warranties of the Company set forth in Article IV other than those
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referenced in clause (i) of this Section 7.3(a) shall be true and correct (disregarding any qualifications with respect to materiality or “Company Material
Adverse Effect” contained therein) both at and as of the date of this Agreement and at and as of the Closing Date as though made at and as of the Closing
Date (except for representations and warranties that expressly speak only as of a specific date or time other than the Closing Date, which need only be true
and correct as of such other date or time), except, in the case of this clause (ii), where the failure of such representations and warranties to be so true and
correct has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

 
(b)                                 The Company shall have performed in all material respects all obligations and complied in all material respects with all covenants

required by this Agreement to be performed or complied with by it prior to the Effective Time.
 
(c)                                  The Company shall have delivered to Parent a certificate, dated the Effective Time and signed by an executive officer of the

Company, certifying to the effect that the conditions set forth in Sections 7.3(a) and 7.3(b) have been satisfied.
 
(d)                                 Parent shall have received from Parent’s Counsel, a written opinion dated as of the Closing Date to the effect that for U.S. federal

income tax purposes the Merger will qualify as a “reorganization” within the meaning of Section 368(a) of the Code (the “Parent Tax Opinion”).
 
(e)                                  Parent shall have received a copy of the Company Tax Opinion.
 

Section 7.4                                       Frustration of Closing Conditions.  Neither the Company nor Parent may rely, either as a basis for not consummating the Merger
or terminating this Agreement and abandoning the Merger, on the failure of any condition set forth in Sections 7.1, 7.2 or 7.3, as the case may be, to be
satisfied if such failure was caused by such party’s willful and material breach of any provision of this Agreement or the willful and material breach of its
obligation to use its reasonable best efforts to consummate the Merger and the other transactions contemplated hereby, as required by and subject to
Section 6.8.  For purposes of this Agreement, “willful and material breach” shall mean a deliberate act or a deliberate failure to act by an officer or other senior
executive of the applicable party, which act or failure to act constitutes in and of itself a material breach of this Agreement, and which breach was the
conscious object of the act or failure to act.

 
ARTICLE VIII

 
TERMINATION

 
Section 8.1                                       Termination or Abandonment.  Notwithstanding anything in this Agreement to the contrary, this Agreement may be terminated

and the Merger abandoned at any time prior to the Effective Time, whether before or after the Company Stockholder Approval or Parent Stockholder
Approval (except as otherwise provided below):

 
(a)                                  by the mutual written consent of the Company and Parent;
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(b)                                 by either Parent or the Company if the Merger shall not have been consummated on or prior to March 30, 2013 (as may be

extended pursuant to the proviso of this clause (b), the “End Date”); provided, however, that if all of the conditions to Closing (other than the condition set
forth in Section 7.1(c)) shall have been satisfied (other than conditions that by their terms are to be satisfied by actions taken at the Closing, each of which is
capable of being satisfied at the Closing), then the End Date may be extended by Parent or the Company from time to time by written notice to the other party
up to a date not beyond July 31, 2013, the latest of any of which dates shall thereafter be deemed to be the End Date; provided, further, that the right to
terminate this Agreement pursuant to this Section 8.1(b) shall not be available to a party whose failure to perform or comply in all material respects with the
covenants and agreements of such party set forth in this Agreement was the principal cause of the failure of the Closing to occur by such date; provided,
further, that any termination pursuant to this Section 8.1(b) shall be deemed a termination pursuant to (x) Section 8.1(d) and/or Section 8.1(e) if at the time of
such termination Parent and/or the Company are permitted to terminate this Agreement pursuant thereto, (y) Section 8.1(h) or Section 8.1(m), as the case may
be, if at the time of such termination Parent is permitted to terminate this Agreement pursuant thereto or (z) Section 8.1(i) or Section 8.1(l), as the case may be,
if at the time of such termination the Company is permitted to terminate this Agreement pursuant thereto;

 
(c)                                  by either the Company or Parent, if (i) any Order or other Law shall have been issued, enforced or entered by any Governmental

Entity that has the effect of permanently precluding, restraining, enjoining or otherwise prohibiting the consummation of the Merger and the other
transactions contemplated hereby and such Order or other Law shall have become final and non-appealable; provided that the right to terminate this
Agreement pursuant to this Section 8.1(c) shall not be available to a party that has breached Section 6.8 or (ii) any Governmental Entity of competent
jurisdiction shall have enacted, issued, promulgated, enforced or entered any Order in connection with any Requisite Regulatory Approval that constitutes or
would reasonably be expected to constitute, cause or result in a Parent Material Adverse Effect or Company Material Adverse Effect, and such Order shall
have become final and non-appealable;

 
(d)                                 by either the Company or Parent, if the Company Stockholders’ Meeting (including any adjournments or postponements thereof)

shall have concluded and the Company Stockholder Approval contemplated by this Agreement shall not have been obtained; provided, however, that any
termination pursuant to this Section 8.1(d) shall be deemed a termination pursuant to Section 8.1(h) or Section 8.1(m), as the case may be, if at the time of
such termination Parent is permitted to terminate this Agreement pursuant thereto;

 
(e)                                  by either the Company or Parent, if the Parent Stockholders’ Meeting (including any adjournments or postponements thereof) shall

have concluded and the Parent Stockholder Approval contemplated by this Agreement shall not have been obtained; provided, however, that any
termination pursuant to this Section 8.1(e) shall be deemed a termination pursuant to Section 8.1(i) or Section 8.1(l), as the case may be, if at the time of such
termination the Company is permitted to terminate this Agreement pursuant thereto;

 
(f)                                    by the Company, if Parent shall have breached or failed to perform any of its representations, warranties, covenants or other

agreements contained in this Agreement (other than Section 6.5), which breach or failure to perform (i) would result in a failure of a condition
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set forth in Section 7.1 or Section 7.2 and (ii) shall not have been cured within 30 days following receipt by Parent of written notice of such breach from the
Company (such notice to describe such breach in reasonable detail), or which breach, by its nature, cannot be cured prior to the End Date (provided that the
Company is not then in material breach of any representation, warranty, covenant or other agreement contained herein);

 
(g)                                 by Parent, if the Company shall have breached or failed to perform any of its representations, warranties, covenants or other

agreements contained in this Agreement (other than Section 6.4), which breach or failure to perform (i) would result in a failure of a condition set forth in
Section 7.1 or Section 7.3 and (ii) shall not have been cured within 30 days following receipt by the Company of written notice of such breach from Parent
(such notice to describe such breach in reasonable detail), or which breach, by its nature, cannot be cured prior to the End Date (provided that Parent is not
then in material breach of any representation, warranty, covenant or other agreement contained herein);

 
(h)                                 by Parent, in the event (x) a Company Change of Recommendation shall have occurred (whether or not permitted by this

Agreement), (y) the Company shall have delivered notice to Parent pursuant to Section 6.4(e) or Section 6.4(f) that it will effect a Company Change of
Recommendation and/or (z) the Company or any of its directors and/or officers shall have breached (or shall be deemed to have breached) Section 6.4 in any
material respect; and

 
(i)                                     by the Company, in the event (x) a Parent Change of Recommendation shall have occurred (whether or not permitted by this

Agreement), (y) Parent shall have delivered notice to the Company pursuant to Section 6.5(e) or Section 6.5(f) that it will effect a Parent Change of
Recommendation and/or (z) Parent or any of its directors and/or officers shall have breached (or shall be deemed to have breached) Section 6.5 in any
material respect.

 
(j)                                     by the Company at any time prior to obtaining the Company Stockholder Approval, if (x) the Board of Directors of the Company

has authorized the Company to enter into a definitive agreement with respect to a Company Superior Offer, (y) the Company has complied in all material
respects with its obligations under Section 6.4(e) and (z) immediately after the termination of this Agreement, the Company enters into a definitive agreement
with respect to the Company Superior Offer referred to in the foregoing clause (x); provided, that the right of the Company to terminate this Agreement
pursuant this Section 8.1(j) is conditioned on and subject to the payment by the Company to Parent of the Company Termination Fee in accordance with
Section 8.3 and any purported termination by the Company pursuant to this Section 8.1(j) shall be void and of no force or effect unless the Company pays to
Parent the Company Termination Fee in accordance with Section 8.3;

 
(k)                                  by Parent at any time prior to obtaining the Parent Stockholder Approval, if (x) the Board of Directors of Parent has authorized

Parent to enter into a definitive agreement with respect to a Parent Superior Offer, (y) Parent has complied in all material respects with its obligations under
Section 6.5(e) and (z) immediately after the termination of this Agreement, Parent enters into a definitive agreement with respect to the Parent Superior Offer
referred to in the foregoing clause (x); provided, that the right of Parent to terminate this Agreement pursuant this Section 8.1(k) is conditioned on and
subject to the payment by Parent to the Company of the
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Parent Termination Fee in accordance with Section 8.3 and any purported termination by Parent pursuant to this Section 8.1(k) shall be void and of no force
or effect unless Parent pays to the Company the Parent Termination Fee in accordance with Section 8.3;

 
(l)                                     by the Company if (i) the Board of Directors of Parent shall fail to recommend against any Parent Acquisition Proposal (including,

in the case of any Parent Acquisition Proposal subject to Regulation 14D of the Exchange Act, failing to recommend against such Parent Acquisition
Proposal in a solicitation or recommendation statement on Schedule 14D-9) within ten Business Days after the commencement of such Parent Acquisition
Proposal; provided that the Company exercises such termination right within five Business Days after the end of such ten Business Day period, (ii) the Board
of Directors of Parent shall fail to publicly reaffirm the Parent Recommendation within ten Business Days following a written request therefor by the
Company (provided, that the Company may only make such request an aggregate of three times plus an additional request for every new Parent Acquisition
Proposal plus an additional request for every material change to a previously announced Parent Acquisition Proposal); provided that the Company exercises
such termination right within five Business Days after the end of such ten Business Day period, (iii) the Board of Directors of Parent or any committee thereof
or Parent shall grant to any Third Party any waiver, exemption or release under, or terminate, amend or otherwise modify any standstill or similar provisions
in any standstill, confidentiality or similar agreement with respect to any class of equity securities of Parent or any of its Subsidiaries, or otherwise request
that any party thereto take any action that would otherwise be prohibited thereunder had such request not been made, or take any action that would render
the provisions thereof ineffective (in each case other than a waiver by Parent of any standstill or similar provisions in any Acceptable Confidentiality
Agreement entered into after the date of this Agreement in order to permit the counterparty thereto to make a Parent Acquisition Proposal), (iv) the Board of
Directors of Parent or any committee thereof shall approve any transaction under, or any Third Party becoming an “interested stockholder” under,
Section 203 of the DGCL (or similar concepts under any other applicable Takeover Law), or (v) the Board of Directors of Parent or any committee thereof
shall resolve, propose, agree or publicly announce an intention to do any of the foregoing; and

 
(m)                               by Parent if (i) the Board of Directors of the Company shall fail to recommend against any Company Acquisition Proposal

(including, in the case of any Company Acquisition Proposal subject to Regulation 14D of the Exchange Act, failing to recommend against such Company
Acquisition Proposal in a solicitation or recommendation statement on Schedule 14D-9) within ten Business Days after the commencement of such Company
Acquisition Proposal; provided that Parent exercises such termination right within five Business Days after the end of such ten Business Day period, (ii) the
Board of Directors of the Company shall fail to publicly reaffirm the Company Recommendation within ten Business Days following a written request
therefor by Parent (provided, that Parent may only make such request an aggregate of three times plus an additional request for every new Company
Acquisition Proposal plus an additional request for every material change to a previously announced Company Acquisition Proposal); provided that Parent
exercises such termination right within five Business Days after the end of such ten Business Day period, (iii) the Board of Directors of the Company or any
committee thereof or the Company shall grant to any Third Party any waiver, exemption or release under, or terminate, amend or otherwise modify any
standstill or similar provisions in any standstill, confidentiality or similar agreement with respect to any class of equity securities
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of the Company or any of its Subsidiaries, or otherwise request that any party thereto take any action that would otherwise be prohibited thereunder had such
request not been made, or take any action that would render the provisions thereof ineffective (in each case other than a waiver by the Company of any
standstill or similar provisions in any Acceptable Confidentiality Agreement entered into after the date of this Agreement in order to permit the counterparty
thereto to make a Company Acquisition Proposal), (iv) the Board of Directors of the Company or any committee thereof shall approve any transaction under,
or any Third Party becoming, an “interested stockholder” under, Section 203 of the DGCL (or similar concepts under any other applicable Takeover Law),
(v) the Board of Directors of the Company or any committee thereof shall render the Charter Restrictions inapplicable to any Company Acquisition
Transaction, (vi) the Board of Directors of the Company or any committee thereof shall render the Company Rights Agreement inapplicable to any Company
Acquisition Transaction or exempt any Third Party or its Affiliates from becoming an “Acquiring Person” (as such term is defined in the Company Rights
Agreement) or (vii) the Board of Directors of the Company or any committee thereof shall resolve, propose, agree or publicly announce an intention to do any
of the foregoing.

 
Section 8.2                                       Effect of Termination.  In the event of a termination of this Agreement pursuant to Section 8.1, this Agreement shall terminate

(except for the provisions of Sections 8.3, 9.2, 9.4, 9.5, 9.6 and 9.11 and any definitions reference therein), and there shall be no other liability on the part of
the Company, on the one hand, and Parent or Merger Sub, on the other hand, to the other except liability arising out of a willful and material breach of this
Agreement that occurred prior to such termination or as provided for in the Confidentiality Agreement, in which case the aggrieved party shall be entitled to
all rights and remedies available at law or in equity with respect thereto, except as otherwise provided in Sections 8.3(e) and (f).

 
Section 8.3                                       Termination Fee; Expense Reimbursement.
 

(a)                                  If this Agreement is terminated (or is deemed to be terminated) (x) by Parent pursuant to Section 8.1(h) or Section 8.1(m), (y) by the
Company pursuant to Section 8.1(j), or (z) by the Company or Parent pursuant to Section 8.1(d) or by Parent pursuant to Section 8.1(g), and in each case of
this clause (z), (A) at any time on or after the date of this Agreement and prior to any such termination of this Agreement a Company Acquisition Proposal
shall have been publicly announced or otherwise communicated to a member of senior management or any director of the Company (or any Third Party shall
have publicly announced or communicated a bona fide intention, whether or not conditional, to make a Company Acquisition Proposal) that has not been
withdrawn prior to the taking of the vote of the stockholders of the Company at the Company Stockholders’ Meeting or, in the event no such vote has been
taken, at the time of such termination of this Agreement, and (B) within 12 months following the date of such termination of this Agreement, (i) with respect
to a termination (or deemed termination) pursuant to Section 8.1(d), (1) any Company Acquisition Transaction (regardless of when the applicable Company
Acquisition Proposal was made) is consummated or (2) a definitive agreement with respect to any Company Acquisition Transaction is entered into or the
Company’s Board of Directors shall have recommended a Company Acquisition Transaction to its stockholders (in the case of this clause (2), which
Company Acquisition Transaction shall thereafter be consummated (regardless of whether within or outside of such 12-month period)), or (ii) with respect to
a termination (or deemed termination) pursuant to Section
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8.1(g), (1) a Company Acquisition Transaction is consummated with the Person or group who made the Company Acquisition Proposal described in clause
(A) above (or any group to which such Person or group forms a part) or (2) a definitive agreement with respect to a Company Acquisition Transaction is
entered into with the Person or group who made the Company Acquisition Proposal described in clause (A) above (or any group to which such Person or
group forms a part) or the Company’s Board of Directors shall have recommended to its stockholders a Company Acquisition Transaction with the Person or
group who made the Company Acquisition Proposal described in clause (A) above (or any group to which such Person or group forms a part) (in the case of
this clause (2),which Company Acquisition Transaction shall thereafter be consummated (regardless of whether within or outside of such 12-month period))
(provided, that for purposes of this clause (z), each reference to “20%” in the definition of Company Acquisition Transaction shall be deemed to be a
reference to “50%”), then in each case of clauses (x), (y) and (z), the Company shall pay to Parent the Company Termination Fee (less any Company Expense
Reimbursements to the extent previously paid) in immediately available funds (1) in the case of clause (x) above, within two Business Days after termination
of this Agreement, (2) in the case of clause (y) above, upon termination of this Agreement, or (3) in the case of clause (z) above, upon the consummation of
such Company Acquisition Transaction.

 
(b)                                 If this Agreement is terminated (or is deemed to be terminated) (x) by the Company pursuant to Section 8.1(i) or Section 8.1(l),

(y) by Parent pursuant to Section 8.1(k) or (z) by the Company or Parent pursuant to Section 8.1(e) or by the Company pursuant to Section 8.1(f), and in each
case of this clause (z), (A) at any time on or after the date of this Agreement and prior to any such termination of this Agreement a Parent Acquisition Proposal
shall have been publicly announced or otherwise communicated to a member of senior management or any director of Parent (or any Third Party shall have
publicly announced or communicated a bona fide intention, whether or not conditional, to make a Parent Acquisition Proposal) that has not been withdrawn
prior to the taking of the vote of the stockholders of Parent at the Parent Stockholders’ Meeting or, in the event no such vote has been taken, at the time of
such termination of this Agreement, and (B) within 12 months following the date of such termination of this Agreement, (i) with respect to a termination (or
deemed termination) pursuant to Section 8.1(e), (1) any Parent Acquisition Transaction (regardless of when the applicable Parent Acquisition Proposal was
made) is consummated, or (2) a definitive agreement with respect to any Parent Acquisition Transaction is entered into or Parent’s Board of Directors shall
have recommended a Parent Acquisition Transaction to its stockholders (in the case of this clause (ii), which Parent Acquisition Proposal shall thereafter be
consummated (regardless of whether within or outside of such 12-month period)), or (ii) with respect to a termination (or deemed termination) pursuant to
Section 8.1(f), (1) a Parent Acquisition Transaction is consummated with the Person or group who made the Company Acquisition Proposal described in
clause (A) above (or any group to which such Person or group forms a part) or (2) a definitive agreement with respect to a Parent Acquisition Transaction is
entered into with the Person or group who made the Parent Acquisition Proposal described in clause (A) above (or any group to which such Person or group
forms a part) or the Parent’s Board of Directors shall have recommended to its stockholders a Parent Acquisition Transaction with the Person who made the
Parent Acquisition Proposal described in clause (A) above (or any group to which such Person or group forms a part) (in the case of this clause (2), which
Parent Acquisition Transaction shall thereafter be consummated (regardless of whether within or outside of such 12-month period)) (provided, that for
purposes of this clause (z), each reference to “20%” in the definition of Parent Acquisition
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Transaction shall be deemed to be a reference to “50%”), then in each case of clauses (x), (y) and (z), Parent shall pay to the Company the Parent Termination
Fee (less any Parent Expense Reimbursements to the extent previously paid) in immediately available funds (1) in the case of clause (x) above, within two
Business Days after termination of this Agreement, (2) in the case of clause (y) above, upon termination of this Agreement, or (3) in the case of clause
(z) above, upon the consummation of such Parent Acquisition Transaction.

 
(c)                                  If this Agreement is terminated (or deemed to be terminated) by Parent or the Company pursuant to Section 8.1(d), then the

Company shall pay to Parent the reasonable and documented out-of-pocket fees and expenses (including reasonable fees and expenses of outside legal
counsel, accountants, investment bankers, experts, consultants and other advisors, and the costs of all filing fees and printing costs) incurred by Parent and/or
its Subsidiaries in connection with this Agreement or the transactions contemplated hereby, whether incurred before or after the date of this Agreement,
including reasonable and documented out-of-pocket fees and expenses incurred in connection with its investigation, structuring, financing, negotiation, due
diligence, and financial, operating, legal and other analysis in connection with this Agreement or the transactions contemplated hereby; provided that the
maximum aggregate amount of fees and expenses for which the Company shall be required to reimburse Parent for under this Section 8.3(c) shall not exceed
$25,000,000 (except that the maximum aggregate amount for such reimbursement shall not exceed $10,000,000 if and only if prior to the termination (or
deemed termination) of this Agreement pursuant to Section 8.1(d), no Company Acquisition Proposal shall have been publicly announced and no Third Party
shall have publicly announced or communicated a bona fide intention, whether or not conditional, to make a Company Acquisition Proposal) (the
“Company Expense Reimbursement”), and in no event shall the Company be required to make any Company Expense Reimbursement if it has paid the
Company Termination Fee to Parent in full.  The Company shall pay the Company Expense Reimbursement to Parent in cash by wire transfer of immediately
available funds on the second Business Day following receipt from Parent of request therefor accompanied by (to the extent practicable) documentation with
respect thereto.

 
(d)                                 If this Agreement is terminated (or deemed to be terminated) by Parent or the Company pursuant to Section 8.1(e), then Parent shall

pay to the Company the reasonable and documented out-of-pocket fees and expenses (including reasonable fees and expenses of outside legal counsel,
accountants, investment bankers, experts, consultants and other advisors, and the costs of all filing fees and printing costs) incurred by the Company and/or
its Subsidiaries in connection with this Agreement or the transactions contemplated hereby, whether incurred before or after the date of this Agreement,
including reasonable and documented out-of-pocket fees and expenses incurred in connection with its investigation, structuring, financing, negotiation, due
diligence, and financial, operating, legal and other analysis in connection with this Agreement or the transactions contemplated hereby; provided that the
maximum aggregate amount of fees and expenses for which Parent shall be required to reimburse the Company for under this Section 8.3(d) shall not exceed
$25,000,000 (except that the maximum aggregate amount for such reimbursement shall not exceed $10,000,000 if and only if prior to the termination (or
deemed termination) of this Agreement pursuant to Section 8.1(e), no Parent Acquisition Proposal shall have been publicly announced and no Third Party
shall have publicly announced or communicated a bona fide intention, whether or not conditional, to make a Parent Acquisition Proposal) (the “Parent
Expense Reimbursement”), and in no event shall Parent be
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required to make any Parent Expense Reimbursement if it has paid the Parent Termination Fee to the Company in full.  Parent shall pay the Parent Expense
Reimbursement to the Company in cash by wire transfer of immediately available funds on the second Business Day following receipt from the Company of
request therefor accompanied by (to the extent practicable) documentation with respect thereto.

 
(e)                                  Subject to the parties’ right to specifically enforce the terms of this Agreement pursuant to Section 9.5(a) prior to the valid

termination of this Agreement, but notwithstanding any other provision of this Agreement to the contrary, Parent and Merger Sub agree that (i) Parent’s right
to receive the payment of the Company Termination Fee (and, if applicable, the Company Expense Reimbursement), as and when set forth in Section 8.3(a)
(and, if applicable, Section 8.3(c)), shall be the sole and exclusive remedy of Parent and Merger Sub against the Company, any of the Company’s Subsidiaries
or any of their respective former, current or future Representatives, stockholders, general or limited partners, members, managers, directors, officers,
employees, agents, assignees or Affiliates (collectively, the “Company Related Parties”) for all losses and damages suffered as a result of the failure of the
Merger or the other transactions contemplated by this Agreement to be consummated or for any other breach or failure to perform hereunder or otherwise, and
(ii) none of the Company Related Parties shall have any liability or obligation, in any such case (clause (i) or (ii)) relating to, arising out of or with respect to
this Agreement or any of the transactions contemplated hereby (whether relating to, arising out of or with respect to any matter(s) forming the basis for such
termination or otherwise).  Without limitation of the foregoing, none of Parent, Merger Sub, any of their respective Affiliates or any other Person shall be
entitled to bring or maintain any proceeding, claim, suit or action against, or seek damages from, any of the Company Related Parties in contravention of the
preceding sentence.  Under no circumstances shall the Company Termination Fee be payable by the Company more than once.

 
(f)                                    Subject to the parties’ right to specifically enforce the terms of this Agreement pursuant to Section 9.5(a) prior to the valid

termination of this Agreement, but notwithstanding any other provision of this Agreement to the contrary, the Company agrees that (i) its right to receive the
payment of the Parent Termination Fee (and, if applicable, the Parent Expense Reimbursement), as and when set forth in Section 8.3(b) (and if applicable,
Section 8.3(d)), shall be the sole and exclusive remedy of the Company against Parent, any of Parent’s Subsidiaries or any of their respective former, current
or future Representatives, stockholders, general or limited partners, members, managers, directors, officers, employees, agents, assignees or Affiliates
(collectively, the “Parent Related Parties”) for all losses and damages suffered as a result of the failure of the Merger or the other transactions contemplated
hereby to be consummated or for any other breach or failure to perform hereunder or otherwise, and (ii) none of the Parent Related Parties shall have any
liability or obligation, in any such case (clause (i) or (ii)) relating to, arising out of or with respect to this Agreement or any of the transactions contemplated
hereby (whether relating to, arising out of or with respect to any matter(s) forming the basis for such termination or otherwise).  Without limitation of the
foregoing, none of the Company, the Company’s Subsidiaries, any of their respective Affiliates or any other Person shall be entitled to bring or maintain any
proceeding, claim, suit or action against, or seek damages from, any of the Parent Related Parties in contravention of the preceding sentence.  Under no
circumstances shall the Parent Termination Fee be payable by Parent more than once.
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(g)                                 Each of the parties hereto acknowledges that (i) the agreements contained in this Section 8.3 are an integral part of the transactions

contemplated hereby, (ii) the Parent Termination Fee or the Company Termination Fee, as the case may be, is not a penalty, but constitutes liquidated
damages, in a reasonable amount that will compensate the Company or Parent, as the case may be, in the circumstances in which the Parent Termination Fee
or the Company Termination Fee, as the case may be, is payable for the efforts and resources expended and opportunities foregone while negotiating this
Agreement and in reliance on this Agreement and on the expectation of the consummation of the transactions contemplated hereby, which amount would
otherwise be impossible to calculate with precision, and (iii) without these agreements, the parties would not enter into this Agreement.  If either the
Company or Parent fails to pay the Company Termination Fee or the Parent Termination Fee, as the case may be, the Company Expense Reimbursement or
the Parent Expense Reimbursement, as applicable when due, and, in order to obtain such payment, the other party commences a suit that results in a judgment
against the defaulting party for such Company Termination Fee, Parent Termination Fee, Company Expense Reimbursement or Parent Expense
Reimbursement, as the case may be, the defaulting party shall pay to the other party its reasonable costs and expenses (including reasonable attorneys’ fees
and expenses) incurred in connection with such suit, together with interest on the amount of the Parent Termination Fee or the Company Termination Fee, as
the case may be, the Company Expense Reimbursement or the Parent Expense Reimbursement, as the case may be, from the date such payment was required
to be made until the date of payment at the prime rate of Citibank N.A. in effect on the date such payment was required to be made.

 
(h)                                 In the event the Merger or any of the other transactions contemplated by this Agreement shall fail to be consummated or there shall

be any breach or failure to perform by Parent or Merger Sub hereunder, neither the Company nor any of its Affiliates (for the avoidance of doubt, neither
Parent nor any of its Affiliates prior to the Effective Time shall be deemed an Affiliate of the Company for purposes of this Section 8.3(h)) shall have any
rights or claims against any Lender Party, its Affiliates or any of their respective directors, officers, managers, employees, advisors or agents in connection
with the Financing Commitment or this Agreement.

 
ARTICLE IX

 
MISCELLANEOUS

 
Section 9.1                                       No Survival.  None of the representations, warranties, covenants and agreements in this Agreement or in any instrument delivered

pursuant to this Agreement shall survive the Merger, except for covenants and agreements which contemplate performance after the Effective Time or
otherwise expressly by their terms survive the Effective Time.

 
Section 9.2                                       Expenses.  Whether or not the Merger is consummated, all costs and expenses incurred in connection with the Merger, this

Agreement and the transactions contemplated hereby shall be paid by the party incurring or required to incur such expenses, except that the HSR Act filing
fees and expenses incurred in connection with the printing, filing and mailing of the Joint Proxy Statement (including applicable SEC filing fees) shall be
borne equally by Parent and the Company.
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Section 9.3                                       Counterparts; Effectiveness.  This Agreement may be executed in two or more counterparts (including by facsimile), each of which

shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument, and shall become effective when one or more
counterparts have been signed by each of the parties and delivered (by telecopy or otherwise) to the other parties.

 
Section 9.4                                       Governing Law.  This Agreement shall be governed by and construed in accordance with the internal substantive laws of the State

of Delaware, without giving effect to any choice or conflict of law provision or rule (whether of the State of Delaware or any other jurisdiction) that would
cause the application of the laws of any jurisdiction other than the State of Delaware.

 
Section 9.5                                       Jurisdiction; Specific Enforcement.
 

(a)                                  The parties agree that irreparable damage, for which monetary damages, even if available, would not be an adequate remedy,
would occur in the event that any of the provisions of this Agreement were not performed, or were threatened to be not performed, in accordance with their
specific terms or were otherwise breached.  It is accordingly agreed that, prior to the valid termination of this Agreement in accordance with Article VIII, and
in addition to any other remedy that may be available to it, including monetary damages, each of the parties shall be entitled to an injunction or injunctions
to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement exclusively in the Delaware Court of Chancery
and any state appellate court therefrom within the State of Delaware (or, if the Delaware Court of Chancery declines to accept jurisdiction over a particular
matter, any state or federal court within the State of Delaware).  The parties further agree that no party to this Agreement shall be required to obtain, furnish or
post any bond or similar instrument in connection with or as a condition to obtaining any remedy referred to in this Section 9.5(a) and each party waives any
objection to the imposition of such relief or any right it may have to require the obtaining, furnishing or posting of any such bond or similar instrument.  In
addition, each of the parties hereto irrevocably agrees that any legal action or proceeding with respect to this Agreement and the rights and obligations
arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder brought
by the other party hereto or its successors or assigns, shall be brought and determined exclusively in the Delaware Court of Chancery and any state appellate
court therefrom within the State of Delaware (or, if the Delaware Court of Chancery declines to accept jurisdiction over a particular matter, any state or federal
court within the State of Delaware).  Each of the parties hereto hereby irrevocably submits with regard to any such action or proceeding for itself and in
respect of its property, generally and unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating
to this Agreement or any of the transactions contemplated by this Agreement in any court other than the aforesaid courts.  Each of the parties hereto hereby
irrevocably waives, and agrees not to assert, by way of motion, as a defense, counterclaim or otherwise, in any action or proceeding with respect to this
Agreement, (i) any claim that it is not personally subject to the jurisdiction of the above named courts for any reason other than the failure to serve in
accordance with this Section 9.5(a), (ii) any claim that it or its property is exempt or immune from jurisdiction of any such court or from any legal process
commenced in such courts (whether through service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of
judgment
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or otherwise) and (iii) to the fullest extent permitted by the applicable Law, any claim that (A) the suit, action or proceeding in such court is brought in an
inconvenient forum, (B) the venue of such suit, action or proceeding is improper or (C) this Agreement, or the subject matter hereof, may not be enforced in or
by such courts.  Each party agrees that (x) service of all process, including the summons and complaints, in any action or proceeding with respect to this
Agreement may be made by registered or certified mail, return receipt requested, to such party at its address set forth in Section 9.7, and (y) any service
pursuant to clause (x) is sufficient to confer personal jurisdiction over such party in such action or proceeding and otherwise constitutes effective and binding
service in every respect.

 
(b)                                 Notwithstanding anything to the contrary in this Agreement, each of the parties hereto agrees that it will not bring or support any

action, cause of action, claim, cross-claim or third-party claim of any kind or description, whether at law or in equity, whether in contract or in tort or
otherwise, against any Lender Party in any way relating to this Agreement or any of the transactions contemplated by this Agreement, including any dispute
arising out of or relating in any way to the Financing Commitment or the performance thereof, in any forum other than the Supreme Court of the State of New
York, County of New York, or, if under applicable Law jurisdiction is vested in Federal courts, the United States District Court for the Southern District of
New York (or appellate courts thereof).

 
Section 9.6                                       WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL

BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
HEREBY.

 
Section 9.7                                       Notices.  Any notice required to be given hereunder shall be sufficient if in writing, and sent by facsimile transmission (provided

that any notice received by facsimile transmission or otherwise at the addressee’s location on any non-Business Day or any Business Day after 5:00 p.m.
(addressee’s local time) shall be deemed to have been received at 9:00 a.m. (addressee’s local time) on the next Business Day), by reliable overnight delivery
service (marked for overnight delivery and with proof of service) or hand delivery, addressed as follows:

 
To Parent or Merger Sub:

  
NRG Energy, Inc.
211 Carnegie Center
Princeton, New Jersey 08540
Facsimile: (609) 524-5234
Attention: Kevin P. Malcarney
Email: kevin.malcarney@nrgenergy.com

  
with a copy to:
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Kirkland & Ellis LLP
601 Lexington Avenue
New York, NY 10019
Facsimile: (212) 446-6460
Attention: Thomas W. Christopher; Gerald T. Nowak
Email: thomas.christopher@kirkland.com

gerald.nowak@kirkland.com
   

To the Company:
  

GenOn Energy, Inc.
1000 Main Street
Houston, Texas 77002
Facsimile: (832) 357-0140
Attention: Michael L. Jines
Email: mike.jines@genon.com

  
with a copy to:

  
Skadden, Arps, Slate, Meagher & Flom LLP
1000 Louisiana, Suite 6800
Houston, Texas 77002
Facsimile: (212) 753-2000
Attention: Michael P. Rogan; Frank E. Bayouth
Email: michael.rogan@skadden.com

frank.bayouth@skadden.com
 

or to such other address as any party shall specify by written notice so given, and such notice shall be deemed to have been delivered as of the date so
telecommunicated or personally delivered.  Any party to this Agreement may notify any other party of any changes to the address or any of the other details
specified in this paragraph; provided, however, that such notification shall only be effective on the date specified in such notice or five Business Days after
the notice is given, whichever is later.  Rejection or other refusal to accept or the inability to deliver because of changed address of which no notice was
given shall be deemed to be receipt of the notice as of the date of such rejection, refusal or inability to deliver.
 

Section 9.8                                       Assignment; Binding Effect.  Neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned by
any of the parties hereto without the prior written consent of the other parties, except for assignments by Merger Sub to a wholly-owned direct or indirect
Subsidiary of Parent.  Subject to the preceding sentence, this Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their
respective successors and assigns.

 
Section 9.9                                       Severability.  Any term or provision of this Agreement which is invalid or unenforceable in any jurisdiction shall, as to that

jurisdiction, be ineffective to the extent of such invalidity or unenforceability without rendering invalid or unenforceable the remaining terms and provisions
of this Agreement in any other jurisdiction.  If any provision of this Agreement is
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so broad as to be unenforceable, such provision shall be interpreted to be only so broad as is enforceable.

 
Section 9.10                                 Entire Agreement.  This Agreement (including the exhibits and schedules hereto) and the Confidentiality Agreement constitute

the entire agreement, and supersede all other prior agreements and understandings, both written and oral, between the parties, or any of them, with respect to
the subject matter hereof and thereof.

 
Section 9.11                                 Amendments; Waivers.  Subject to Section 9.13(b), at any time prior to the Effective Time, any provision of this Agreement may

be amended (by action taken or authorized by their respective boards of directors, in the case of the Company or Merger Sub) or waived, in each case whether
before or after the receipt of the Company Stockholder Approval and/or the Parent Stockholder Approval, if, and only if, such amendment or waiver is in
writing and signed, in the case of an amendment, by the Company, Parent and Merger Sub or, in the case of a waiver, by the party against whom the waiver is
to be effective; provided, however, that after receipt of the Company Stockholder Approval, if any such amendment or waiver shall by applicable Law or in
accordance with the rules and regulations of the NYSE require further approval of the stockholders of the Company, the effectiveness of such amendment or
waiver shall be subject to the approval of the stockholders of the Company; and provided, further, that after receipt of the Parent Stockholder Approval, if any
such amendment or waiver shall by applicable Law or in accordance with the rules and regulations of the NYSE require further approval of the stockholders
of Parent, the effectiveness of such amendment or waiver shall be subject to the approval of the stockholders of Parent.  Notwithstanding the foregoing, no
failure or delay by the Company or Parent in exercising any right hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof
preclude any other or further exercise of any other right hereunder.

 
Section 9.12                                 Headings.  Headings of the Articles and Sections of this Agreement are for convenience of the parties only and shall be given no

substantive or interpretive effect whatsoever.  The table of contents to this Agreement is for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement.

 
Section 9.13                                 No Third Party Beneficiaries.
 

(a)                                  Except as set forth in Section 9.13(b) below or, after the Effective Time, for Sections 3.1, 6.7(a) and 6.11, each of Parent, Merger
Sub and the Company agrees that (i) their respective representations, warranties, covenants and agreements set forth herein are solely for the benefit of the
other party hereto, in accordance with and subject to the terms of this Agreement, and (ii) this Agreement is not intended to, and does not, confer upon any
Person other than the parties hereto any rights or remedies hereunder, including the right to rely upon the representations and warranties set forth herein.

 
(b)                                 Each of the Lender Parties shall be an express third party beneficiary of, and shall be entitled to enforce the agreements contained

in, Section 8.3(h), Section 9.5(b), Section 9.6 and this Section 9.13(b).  Without the prior written consent of the Lender Parties, none of the sections referred to
in the preceding sentence may be amended, modified, waived or
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terminated in a manner that is materially adverse in any respect to any Lender Party, its Affiliates or their respective directors, officers, managers, employees,
advisors or agents.

 
Section 9.14                                 Construction.  Each of the parties has participated in the drafting and negotiation of this Agreement.  If an ambiguity or question

of intent or interpretation arises, this Agreement must be construed as if it is drafted by all the parties, and no presumption or burden of proof shall arise
favoring or disfavoring any party by virtue of authorship of any of the provisions of this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed and delivered as of the date first above written.

 
NRG ENERGY, INC.

   
   

By: /s/ David Crane
Name: David Crane
Title: President and Chief Executive Officer

   
   

PLUS MERGER CORPORATION
   
   

By: /s/ Kirkland B. Andrews
Name: Kirkland B. Andrews
Title: Executive Vice President, Chief Financial Officer and Secretary

   
   

GENON ENERGY, INC.
   
   

By: /s/ Edward R. Muller
Name: Edward R. Muller
Title:Chairman and Chief Executive Officer

 



 
EXHIBIT A

Parent Charter Amendment
 

Article Seven of the Amended and Restated Certificate of Incorporation shall be amended and restated in its entirety to read as follows:
 

ARTICLE SEVEN
 

Subject to any rights of the holders of any series of Preferred Stock to elect additional Directors under specified circumstances, the Board of
Directors shall have no more than sixteen (16) nor less than three (3) members, with the exact number of Directors constituting the full board to be
determined from time to time by the affirmative vote of a majority of the total number of Directors then in office.  Newly created directorships
resulting from an increase in the size of the Board of Directors may be filled by the affirmative vote of a majority of the total number of Directors
then in office or by vote of the stockholders.

 



 
EXHIBIT B

 
FORM OF AMENDED AND RESTATED

BY-LAWS
OF

NRG ENERGY, INC.
 

A Delaware Corporation
(Adopted as of December 5, 2003, and Amended as of August 4, 2004,
February 25, 2005, February 26, 2008, October 15, 2009 and [              ])

 
ARTICLE I
OFFICES

 
Section 1. Registered Office. The registered office of NRG Energy, Inc. (the “Corporation”) in the State of Delaware shall be located at 1209 Orange

Street, Wilmington, DE 19801. The name of the Corporation’s registered agent at such address shall be The Corporation Trust Company. The registered office
and/or registered agent of the Corporation may be changed from time to time by action of the Board of Directors.

 
Section 2. Other Offices. The Corporation may also have offices at such other places, both within and without the State of Delaware, as the Board of

Directors may from time to time determine or the business of the Corporation may require.
 

ARTICLE II
MEETINGS OF STOCKHOLDERS

 
Section 1. Annual Meeting. An annual meeting of the stockholders shall be held at such date and time specified by the Board of Directors for the purpose

of electing Directors and conducting such other proper business as may come before the annual meeting. At the annual meeting, stockholders shall elect
Directors and transact such other business as properly may be brought before the annual meeting pursuant to Section 11 of ARTICLE II hereof.
 

Section 2. Special Meetings. Special meetings of the stockholders may only be called in the manner provided in the Amended and Restated Certificate of
Incorporation.
 

Section 3. Place of Meetings. The Board of Directors may designate any place, either within or without the State of Delaware, as the place of meeting for
any annual meeting or for any special meeting. If no designation is made, or if a special meeting be otherwise called, the place of meeting shall be the
principal executive office of the Corporation. If for any reason any annual meeting shall not be held during any year, the business thereof may be transacted
at any special meeting of the stockholders.
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Section 4. Notice. Whenever stockholders are required or permitted to take action at a meeting, written or printed notice stating the place, date, time and,

in the case of special meetings, the purpose or purposes, of such meeting, shall be given to each stockholder entitled to vote on the record date, determined in
accordance with the provisions of Section 3 of ARTICLE VI. If mailed, such notice shall be deemed to be delivered when deposited in the United States mail,
postage prepaid, addressed to the stockholder at his, her or its address as the same appears on the records of the Corporation. An affidavit of the secretary or an
assistant secretary or of the transfer agent of the Corporation that the notice required by this Section 4 has been given shall, in the absence of fraud, be prima
facie evidence of the facts stated therein. Whenever the giving of any notice to stockholders is required by applicable law, the Amended and Restated
Certificate of Incorporation or these By-laws, a waiver thereof, given by the person entitled to said notice, whether before or after the event as to which such
notice is required, shall be deemed equivalent to notice. Attendance of a person at a meeting shall constitute a waiver of notice of such meeting, except when
the person attends for the express purpose of objecting at the beginning of the meeting to the transaction of any business because the meeting is not lawfully
called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the stockholders need be specified in any
waiver of notice unless so required by applicable law, the Amended and Restated Certificate of Incorporation or these By-laws.
 

Section 5. Stockholders List. The officer having charge of the stock ledger of the Corporation shall make, at least 10 days before every meeting of the
stockholders, a complete list of the stockholders entitled to vote at such meeting arranged in alphabetical order, showing the address of each stockholder and
the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, the stockholder’s agent or
attorney, at the stockholder’s expense, for any purpose germane to the meeting for a period of at least 10 days prior to the meeting, (i) on a reasonably
accessible electronic network, provided that the information required to gain access to such list shall be provided with the notice of the meeting or (ii) during
ordinary business hours, at the principal place of business of the Corporation. The list shall also be produced and kept at the time and place of the meeting
during the whole time thereof, and may be inspected by any stockholder who is present. Except as provided by applicable law, the stock ledger shall be the
only evidence as to who are the stockholders entitled to examine the stock ledger, the list of stockholders or the books of the Corporation, or to vote in
person or by proxy at any meeting of stockholders.

 
Section 6. Quorum. The holders of a majority of the outstanding shares of capital stock entitled to vote at the meeting of stockholders, present in person

or represented by proxy, shall constitute a quorum at all meetings of the stockholders, except as otherwise provided by the Delaware General Corporation
Law or by the Amended and Restated Certificate of Incorporation. If a quorum is not present, the holders of a majority of the shares present in person or
represented by proxy at the meeting, and entitled to vote at the meeting, may adjourn the meeting to another time and/or place. When a specified item of
business requires a vote by the holders of a class or series of shares of capital stock (if the Corporation shall then have outstanding shares of more than one
class or series) voting as a class or series, the holders of a majority of the shares of such class or series shall constitute a quorum (as to such class or series) for
the transaction of such item of business, except as otherwise provided by the Delaware General Corporation Law or by the Amended and Restated Certificate
of Incorporation.
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Section 7. Adjourned Meetings. When a meeting is adjourned to another time and place, notice need not be given of the adjourned meeting if the time

and place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting the Corporation may transact any business
which might have been transacted at the original meeting. If the adjournment is for more than 30 days, or if after the adjournment a new record date is fixed
for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting.

 
Section 8. Vote Required. When a quorum is present, the affirmative vote of the majority in voting power of shares present in person or represented by

proxy at the meeting and entitled to vote on the subject matter shall be the act of the stockholders, unless (i) by express provisions of an applicable law, the
rules and regulations of any stock exchange applicable to the Corporation, or of the Amended and Restated Certificate of Incorporation a different vote is
required, in which case such express provision shall govern and control the decision of such question, or (ii) the subject matter is the election of Directors, in
which case ARTICLES SIX and TEN of the Amended and Restated Certificate of Incorporation shall govern and control the approval of such subject matter.

 
Section 9. Voting Rights. Except as otherwise provided by the Delaware General Corporation Law, the Amended and Restated Certificate of

Incorporation or these By-laws, every stockholder entitled to vote at any meeting of stockholders shall at every meeting of the stockholders be entitled to one
vote in person or by proxy for each share of capital stock held by such stockholder which has voting power upon the matter in question.

 
Section 10. Proxies. Each stockholder entitled to vote at a meeting of stockholders may authorize another person or persons to act for him or her by

proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period. A duly executed proxy
shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to support an irrevocable power.
A proxy may be made irrevocable regardless of whether the interest with which it is coupled is an interest in the stock itself or an interest in the Corporation
generally. Any proxy is suspended when the person executing the proxy is present at a meeting of stockholders and elects to vote, except that when such
proxy is coupled with an interest and the fact of the interest appears on the face of the proxy, the agent named in the proxy shall have all voting and other
rights referred to in the proxy, notwithstanding the presence of the person executing the proxy. At each meeting of the stockholders, and before any voting
commences, all proxies filed at or before the meeting shall be submitted to and examined by the secretary or a person designated by the secretary, and no
shares may be represented or voted under a proxy that has been found to be invalid or irregular.

 
Section 11. Business Brought Before a Meeting of the Stockholders.

 
(A)      Annual Meetings.

 
(1) At an annual meeting of the stockholders, only such nominations of persons for election to the Board of Directors shall be considered and

such business shall be conducted as shall have been properly brought before the meeting. To be
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properly brought before an annual meeting, nominations and other business must be (a) specified in the notice of meeting (or any supplement thereto) given
by or at the direction of the Board of Directors, (b) brought before the meeting by or at the direction of the Board of Directors or (c) otherwise properly
brought before the meeting by a stockholder who (i) is a stockholder of record of the Corporation (and, with respect to any beneficial owner, if different, on
whose behalf such business is proposed or such nomination or nominations are made, only if such beneficial owner is the beneficial owner of shares of the
Corporation) both at the time the notice provided for in paragraph (A) of this Section 11 is delivered to the secretary of the Corporation and on the record
date for the determination of stockholders entitled to vote at the annual meeting of stockholders, (ii) is entitled to vote at the meeting, and (iii) complies with
the notice procedures set forth in paragraph (A) of this Section 11. For nominations or other business to be properly brought before an annual meeting by a
stockholder, the stockholder must have given timely notice thereof in writing and in proper form to the secretary of the Corporation. To be timely, a
stockholder’s notice must be delivered to or mailed and received at the principal executive offices of the Corporation, not later than the close of business on
the ninetieth (90th) day nor earlier than the close of business on the one hundred twentieth (120th) day prior to the first anniversary of the preceding year’s
annual meeting (provided, however, that in the event that the date of the annual meeting is more than thirty (30) days before or more than seventy (70) days
after such anniversary date, notice by the stockholder must be so delivered not earlier than the close of business on the one hundred twentieth (120th) day
prior to such annual meeting and not later than the close of business on the later of the ninetieth (90th) day prior to such annual meeting or the tenth (10th)
day following the day on which public announcement of the date of such meeting is first made by the Corporation). In no event shall the public
announcement of an adjournment or postponement of an annual meeting commence a new time period (or extend any time period) for the giving of a
stockholder’s notice as described above. Notwithstanding anything in this paragraph to the contrary, in the event that the number of directors to be elected to
the Board of Directors at an annual meeting is increased and there is no public announcement by the Corporation naming the nominees for the additional
directorships at least one hundred (100) days prior to the first anniversary of the preceding year’s annual meeting, a stockholder’s notice required by
paragraph (A) of this Section 11 shall also be considered timely, but only with respect to nominees for the additional directorships, if it shall be delivered to
the secretary at the principal executive offices of the Corporation not later than the close of business on the tenth (10th) day following the day on which such
public announcement is first made by the Corporation.
 

(2) A stockholder’s notice providing for the nomination of a person or persons for election as a Director or Directors of the Corporation shall set
forth (a) as to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the nomination is made (and for purposes of clauses (ii)
through (ix) below, including any interests described therein held by any affiliates or associates (each within the meaning of Rule 12b-2 under the Securities
Exchange Act of 1934 (the “Exchange Act”) for purposes of these Bylaws) of such stockholder or beneficial owner or by any member of such stockholder’s or
beneficial owner’s immediate family sharing the same household, in each case as of the date of such stockholder’s notice, which information shall be
confirmed or updated, if necessary, by such stockholder and beneficial owner (x) not later than ten (10) days after the record date for the notice of the meeting
to disclose such ownership as of the record date for the notice of the
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meeting, and (y) not later than eight (8) business days before the meeting or any adjournment or postponement thereof to disclose such ownership as of the
date that is ten (10) business before the meeting or any adjournment or postponement thereof (or if not practicable to provide such updated information not
later than eight (8) business days before any adjournment or postponement, on the first practicable date before any such adjournment or postponement)) (i)
the name and address of such stockholder, as they appear on the Corporation’s books, and of such beneficial owner, (ii) the class or series and number of
shares of capital stock of the Corporation which are, directly or indirectly, beneficially owned (within the meaning of Rule 13d-3 under the Exchange Act)
(provided that a person shall in all events be deemed to beneficially own any shares of any class or series and number of shares of capital stock of the
Corporation as to which such person has a right to acquire beneficial ownership at any time in the future) and owned of record by such stockholder or
beneficial owner, (iii) the class or series, if any, and number of options, warrants, puts, calls, convertible securities, stock appreciation rights, or similar rights,
obligations or commitments with an exercise or conversion privilege or a settlement payment or mechanism at a price related to any class or series of shares or
other securities of the Corporation or with a value derived in whole or in part from the value of any class or series of shares or other securities of the
Corporation, whether or not such instrument, right, obligation or commitment shall be subject to in the underlying class or series of shares or other securities
of the Corporation (each a “Derivative Security”), which are, directly or indirectly, beneficially owned by such stockholder or beneficial owner, (iv) any
agreement, arrangement, understanding, or relationship, including any repurchase or similar so-called “stock borrowing” agreement or arrangement, engaged
in, directly or indirectly, by such stockholder or beneficial owner, the purpose or effect of which is to mitigate loss to, reduce the economic risk (of ownership
or otherwise) of any class or series of capital stock or other securities of the Corporation by, manage the risk of share price changes for, or increase or decrease
the voting power of, such stockholder or beneficial owner with respect to any class or series of capital stock or other securities of the Corporation, or that
provides, directly or indirectly, the opportunity to profit from any decrease in the price or value of any class or series of capital stock or other securities of the
Corporation, (v) a description of any other direct or indirect opportunity to profit or share in any profit (including any performance-based fees) derived from
any increase or decrease in the value of shares or other securities of the Corporation, (vi) any proxy, contract, arrangement, understanding or relationship
pursuant to which such stockholder or beneficial owner has a right to vote any shares or other securities of the Corporation, (vii) any rights to dividends on
the shares of the Corporation owned beneficially by such stockholder or such beneficial owner that are separated or separable from the underlying shares of
the Corporation, (viii) any proportionate interest in shares of the Corporation or Derivative Securities held, directly or indirectly, by a general or limited
partnership in which such stockholder or beneficial owner is a general partner or, directly or indirectly, beneficially owns an interest in a general partner, if
any, (ix) a description of all agreements, arrangements, and understandings between such stockholder or beneficial owner and any other person(s) (including
their name(s)) in connection with or related to the ownership or voting of capital stock of the Corporation or Derivative Securities, (x) any other information
relating to such stockholder or beneficial owner that would be required to be disclosed in a proxy statement or other filings required to be made in
connection with solicitations of proxies for the election of directors in a contested election pursuant to Section 14 of the Exchange Act and the rules and
regulations promulgated thereunder, (xi) a statement as to whether either such stockholder or beneficial owner intends to
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deliver a proxy statement and form of proxy to holders of at least the percentage of the Corporation’s voting shares required under applicable law to elect
such stockholder’s nominees and/or otherwise to solicit proxies from the stockholders in support of such nomination and (xii) a representation that the
stockholder is a holder of record of shares of the Corporation entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to
propose such nomination, and (b) as to each person whom the stockholder proposes to nominate for election or reelection as a Director, (i) all information
relating to such person that would be required to be disclosed in a proxy statement or other filings required to be made in connection with solicitations of
proxies for election of directors pursuant to the Exchange Act and the rules and regulations promulgated thereunder (including such person’s written consent
to being named in the proxy statement as a nominee and to serving as a director if elected), (ii) a description of all direct and indirect compensation and other
material agreements, arrangements and understandings during the past three years, and any other material relationships, between or among such stockholder
or beneficial owner, if any, and their respective affiliates and associates, or others acting in concert therewith, on the one hand, and each proposed nominee
and his or her respective affiliates and associates, or others acting in concert therewith, on the other hand, including all information that would be required to
be disclosed pursuant to Rule 404 promulgated under Regulation S-K if the stockholder making the nomination and any beneficial owner on whose behalf
the nomination is made, or any affiliate or associate thereof or person acting in concert therewith, were the “registrant” for purposes of such rule and the
nominee were a director or executive officer of such registrant, (iii) a completed and signed questionnaire regarding the background and qualifications of
such person to serve as a director, a copy of which may be obtained upon request to the Secretary of the Corporation, (iv) all information with respect to such
person that would be required to be set forth in a stockholder’s notice pursuant to this Section 11 if such person were a stockholder or beneficial owner, on
whose behalf the nomination was made, submitting a notice providing for the nomination of a person or persons for election as a Director or Directors of the
Corporation in accordance with this Section 11, and (v) such additional information that the Corporation may reasonably request to determine the eligibility
or qualifications of such person to serve as a director or an independent director of the Corporation, or that could be material to a reasonable stockholder’s
understanding of the qualifications and/or independence, or lack thereof, of such nominee as a director.
 

(3) A stockholder’s notice regarding business proposed to be brought before a meeting of stockholders other than the nomination of persons for
election to the Board of Directors shall set forth (a) as to the stockholder giving notice and the beneficial owner, if any, on whose behalf the proposal is made,
the information called for by clauses (a)(ii) through (a)(ix) of the immediately preceding paragraph (2) (including any interests described therein held by any
affiliates or associates of such stockholder or beneficial owner or by any member of such stockholder’s or beneficial owner’s immediate family sharing the
same household, in each case as of the date of such stockholder’s notice, which information shall be confirmed or updated, if necessary, by such stockholder
and beneficial owner (x) not later than ten (10) days after the record date for the notice of the meeting to disclose such ownership as of the record date for the
notice of the meeting, and (y) not later than eight (8) business days before the meeting or any adjournment or postponement thereof to disclose such
ownership as of the date that is ten (10) business before the meeting or any adjournment or postponement thereof (or if not practicable to provide such
updated information not later than eight (8) business days
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before any adjournment or postponement, on the first practicable date before any such adjournment or postponement)), (b) a brief description of (i) the
business desired to be brought before such meeting, (ii) the reasons for conducting such business at the meeting and (iii) any material interest of such
stockholder or beneficial owner in such business, including a description of all agreements, arrangements and understandings between such stockholder or
beneficial owner and any other person(s) (including the name(s) of such other person(s)) in connection with or related to the proposal of such business by the
stockholder, (c) as to the stockholder giving notice and the beneficial owner, if any, on whose behalf the nomination is made, (i) a statement as to whether
either such stockholder or beneficial owner intends to deliver a proxy statement and form of proxy to holders of at least the percentage of the Corporation’s
voting shares required under applicable law to approve the proposal and/or otherwise to solicit proxies from stockholders in support of such proposal and (ii)
any other information relating to such stockholder or beneficial owner that would be required to be disclosed in a proxy statement or other filings required to
be made in connection with solicitations of proxies for the election of directors in a contested election pursuant to Section 14 of the Exchange Act and the
rules and regulations promulgated thereunder, (d) if the matter such stockholder proposes to bring before any meeting of stockholders involves an
amendment to the Corporation’s By-laws, the specific wording of such proposed amendment, (e) a representation that the stockholder is a holder of record of
shares of the Corporation entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to propose such business and (f) such
additional information that the Corporation may reasonably request regarding such stockholder or beneficial owner, if any, and/or the business that such
stockholder proposes to bring before the meeting. The foregoing notice requirements shall be deemed satisfied by a stockholder if the stockholder has
notified the Corporation of his or her intention to present a proposal at an annual meeting in compliance with Rule 14a-8 (or any successor thereof)
promulgated under the Exchange Act and such stockholder’s proposal has been included in a proxy statement that has been prepared by the Corporation to
solicit proxies for such annual meeting.
 

(4) Notwithstanding anything in these By-laws to the contrary, only such persons who are nominated in accordance with the procedures set forth
in paragraph (A) of this Section 11 shall be eligible to be elected at an annual meeting to serve as directors and no business shall be conducted at an annual
meeting except in accordance with the procedures set forth in this Section 11. The presiding officer of an annual meeting shall, if the facts warrant, determine
and declare to the meeting that a nomination was not properly made or any business was not properly brought before the meeting, as the case may be, in
accordance with the provisions of this Section 11; if he or she should so determine, he or she shall so declare to the meeting and any such nomination not
properly made or any business not properly brought before the meeting, as the case may be, shall not be transacted.
 

(B)        Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been brought before
the meeting pursuant to the Corporation’s notice of meeting. Nominations of persons for election to the Board of Directors may be made at a special meeting
of stockholders at which directors are to be elected pursuant to the Corporation’s notice of meeting (1) by or at the direction of the Board of Directors or (2)
provided that the Board of Directors has determined that directors shall be elected at such meeting, by any stockholder of the Corporation who (a) is a
stockholder of
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record of the Corporation (and, with respect to any beneficial owner, if different, on whose behalf such nomination or nominations are made, only if such
beneficial owner is the beneficial owner of shares of the Corporation) both at the time the notice provided for in paragraph (B) of this Section 11 is delivered
to the Corporation’s secretary and on the record date for the determination of stockholders entitled to vote at the special meeting, (b) is entitled to vote at the
meeting and upon such election, and (c) complies with the notice procedures set forth in the third sentence of paragraph (B) of this Section 11. In the event
the Corporation calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of Directors, any such stockholder
entitled to vote in such election of directors may nominate a person or persons (as the case may be) for election to such position(s) as specified in the
Corporation’s notice of meeting, if the stockholder’s notice required by paragraph (A)(2) of this Section 11 shall be delivered to the Corporation’s secretary at
the principal executive offices of the Corporation not earlier than the close of business on the one hundred twentieth (120th) day prior to such special
meeting and not later than the close of business on the later of the ninetieth (90th) day prior to such special meeting or the tenth (10th) day following the day
on which public announcement is first made of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected at such
meeting. In no event shall the public announcement of an adjournment or postponement of a special meeting commence a new time period (or extend any
time period) for the giving of a stockholder’s notice as described above.
 

(C)        General.
 

(1) Only such persons who are nominated in accordance with the procedures set forth in this Section 11 shall be eligible to be elected at an
annual or special meeting of stockholders of the Corporation to serve as directors and only such business shall be conducted at a meeting of stockholders as
shall have been brought before the meeting in accordance with the procedures set forth in this Section 11. Notwithstanding the foregoing provisions of this
Section 11, if the stockholder (or a qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders of the
Corporation to present a nomination or business, such nomination shall be disregarded and such proposed business shall not be transacted, notwithstanding
that proxies in respect of such vote may have been received by the Corporation.
 

(2) For purposes of this section, “public announcement” shall mean disclosure in a press release reported by Dow Jones News Service,
Associated Press or a comparable national news service or in a document publicly filed by the Corporation with the Securities and Exchange Commission
pursuant to Sections 13, 14 or 15(d) of the Exchange Act.
 

(3) Notwithstanding the foregoing provisions of this Section 11, a stockholder shall also comply with all applicable requirements of the
Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this Section 11.
 

(4) Nothing in this section shall be deemed to (a) affect any rights of stockholders to request inclusion of proposals in the Corporation’s proxy
statement pursuant to Rule 14a-8 under the Exchange Act, (b) confer upon any stockholder a right to have a nominee or any proposed business included in
the Corporation’s proxy statement, or (c) affect
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any rights of the holders of any series of Preferred Stock to elect directors pursuant to any applicable provisions of the Amended and Restated Certificate of
Incorporation.
 

Section 12. Voting Procedures and Inspectors of Election at Meetings of Stockholders. The Board of Directors, in advance of any meeting of
stockholders, may, and shall if required by applicable law, appoint one or more inspectors, who may be employees of the Corporation, to act at the meeting
and make a written report thereof. The Board of Directors may designate one or more persons as alternate inspectors to replace any inspector who fails to act.
If no inspector or alternate is able to act at a meeting, the person presiding at the meeting may, and shall if required by applicable law, appoint one or more
inspectors to act at the meeting. Each inspector, before entering upon the discharge of his or her duties, shall take and sign an oath faithfully to execute the
duties of inspector with strict impartiality and according to the best of his or her ability. The inspectors shall (a) ascertain the number of shares outstanding
and the voting power of each, (b) determine the shares represented at the meeting and the validity of proxies and ballots, (c) count all votes and ballots, (d)
determine and retain for a reasonable period a record of the disposition of any challenges made to any determination by the inspectors, and (e) certify their
determination of the number of shares represented at the meeting and their count of all votes and ballots. The inspectors may appoint or retain other persons
or entities to assist the inspectors in the performance of their duties. Unless otherwise provided by the Board of Directors, the date and time of the opening
and the closing of the polls for each matter upon which the stockholders will vote at a meeting shall be determined by the person presiding at the meeting
and shall be announced at the meeting. No ballot, proxies or votes, or any revocation thereof or change thereto, shall be accepted by the inspectors after the
closing of the polls unless the Court of Chancery of the State of Delaware upon application by a stockholder shall determine otherwise. In determining the
validity and counting of proxies and ballots cast at any meeting of stockholders, the inspectors may consider such information as is permitted by applicable
law. No person who is a candidate for office at an election may serve as an inspector at such election.

 
Section 13. Conduct of Meetings; Organization. The Board of Directors may adopt by resolution such rules and regulations for the conduct of the

meeting of stockholders as it shall deem appropriate. The chairman of the board shall preside at all meetings of the stockholders. If the chairman of the board
is not present at a meeting of the stockholders, the vice chairman shall preside at such meeting.  If neither the chairman nor the vice chairman of the board is
present at a meeting of the stockholders, the chief executive officer or the president (if the president is a Director and is not also the chairman of the board)
shall preside at such meeting, and, if the chief executive officer or the president is not present at such meeting, a majority of the Directors present at such
meeting shall elect one of their members to so preside. Except to the extent inconsistent with such rules and regulations as adopted by the Board of Directors,
the person presiding over any meeting of stockholders shall have the right and authority to convene and to adjourn the meeting, to prescribe such rules,
regulations and procedures and to do all such acts as, in the judgment of such person, are appropriate for the proper conduct of the meeting. Such rules,
regulations or procedures, whether adopted by the Board of Directors or prescribed by the presiding officer of the meeting, may include, without limitation,
the following: (i) the establishment of an agenda or order of business for the meeting; (ii) rules and procedures for maintaining order at the meeting and the
safety of those present; (iii) limitations on attendance at or participation in the meeting to stockholders of record of the Corporation, their duly authorized
and constituted proxies or such other persons as the person presiding over the meeting shall determine; (iv) restrictions on entry
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to the meeting after the time fixed for the commencement thereof; and (v) limitations on the time allotted to questions or comments by participants. The
presiding officer at any meeting of stockholders, in addition to making any other determinations that may be appropriate to the conduct of the meeting, shall,
if the facts warrant, determine and declare to the meeting that a matter or business was not properly brought before the meeting and if such presiding officer
should so determine, such person shall so declare to the meeting and any such matter or business not properly brought before the meeting shall not be
transacted or considered. Unless and to the extent determined by the Board of Directors or the person presiding over the meeting, meetings of stockholders
shall not be required to be held in accordance with the rules of parliamentary procedure. The secretary, or in his or her absence, one of the assistant secretaries,
shall act as secretary of the meeting. In case none of the officers above designated to act as the person presiding over the meeting or as secretary of the
meeting, respectively, shall be present, a person presiding over the meeting or a secretary of the meeting, as the case may be, shall be designated by the Board
of Directors, and in case the Board of Directors has not so acted, in the case of the designation of a person to act as secretary of the meeting, designated by the
person presiding over the meeting.
 

Section 14. Order of Business. The order of business at all meetings of stockholders shall be as determined by the person presiding over the meeting.
 

ARTICLE III
DIRECTORS

 
Section 1. General Powers. Except as provided in the Amended and Restated Certificate of Incorporation, the business and affairs of the Corporation shall

be managed by or under the direction of the Board of Directors. In addition to such powers as are herein and in the Amended and Restated Certificate of
Incorporation expressly conferred upon it, the Board of Directors shall have and may exercise all the powers of the Corporation, subject to the provisions of
the laws of Delaware, the Amended and Restated Certificate of Incorporation and these By-laws.

 
Section 2. Number, Election and Term of Office. The number of Directors which constitute the entire Board of Directors of the Corporation shall be such

number as is specified in, and the Directors shall be elected and shall hold office only in the manner provided in, the Amended and Restated Certificate of
Incorporation and Article IX hereof.

 
Section 3. Resignation. Any Director may resign at any time upon written or electronic notice to the Corporation. Such resignation shall take effect at the

time therein specified, and, unless otherwise specified in such resignation, the acceptance of such resignation shall not be necessary to make it effective.
 
Section 4. Vacancies. Vacancies and newly created directorships resulting from any increase in the total number of Directors may be filled only in the

manner provided in the Amended and Restated Certificate of Incorporation and Article IX hereof.
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Section 5. Nominations.

 
(a) Subject to the provisions contained in the Amended and Restated Certificate of Incorporation, only persons who are nominated in accordance

with the procedures set forth in these By-laws shall be eligible to serve as Directors. Nominations of persons for election to the Board of Directors of the
Corporation may be made at a meeting of stockholders (i) by or at the direction of the Board of Directors or (ii) by any stockholder of the Corporation who
was a stockholder of record at the time of giving of notice provided for in these By-laws, who is entitled to vote generally in the election of Directors at the
meeting and who shall have complied with the notice procedures set forth in Section 11 of ARTICLE II.

 
(b) Subject to the Amended and Restated Certificate of Incorporation, no person shall be eligible to serve as a Director of the Corporation unless

nominated in accordance with the procedures set forth in Section 11 of ARTICLE II. The person presiding over the meeting of the stockholders shall, if the
facts warrant, determine and declare to the meeting that a nomination was not made in accordance with the procedures prescribed by this section, and if he or
she should so determine, he or she shall so declare to the meeting and the defective nomination shall be disregarded. A stockholder seeking to nominate a
person to serve as a Director must also comply with all applicable requirements of the Exchange Act, and the rules and regulations thereunder with respect to
the matters set forth in this section.
 

Section 6. Annual Meetings. The annual meeting of the Board of Directors shall be held without other notice than these By-laws immediately after, and
at the same place as, the annual meeting of stockholders.

 
Section 7. Other Meetings and Notice. Regular meetings, other than the annual meeting, of the Board of Directors may be held without notice at such

time and at such place as shall from time to time be determined by resolution of the Board of Directors. Special meetings of the Board of Directors may be
called by the chief executive officer of the Corporation, the most senior executive officer of the Corporation (if there is no chief executive officer), the
chairman of the board, the vice chairman of the board, or a majority of the total number of Directors then in office, on at least 24 hours’ notice to each
Director, either personally, by telephone, by mail, by telecopy or by other means of electronic transmission (notice by mail shall be deemed delivered three
days after deposit in the U.S. mail).

 
Section 8. Quorum, Required Vote and Adjournment. A majority of the total number of Directors then in office shall constitute a quorum for the

transaction of business. Unless by express provision of an applicable law, the Amended and Restated Certificate of Incorporation or these By-laws a different
vote is required, the vote of a majority of Directors present at a meeting at which a quorum is present shall be the act of the Board of Directors. If a quorum
shall not be present at any meeting of the Board of Directors, the Directors present thereat may adjourn the meeting. At least 24 hours’ notice of any
adjourned meeting of the Board of Directors shall be given to each Director whether or not present at the time of the adjournment, if such notice shall be
given by one of the means specified in Section 7 of this ARTICLE III other than by mail, or at least three days’ notice if by mail. Any business may be
transacted at an adjourned meeting that might have been transacted at the meeting as originally called.

 
Section 9. Committees. The Board of Directors may, by resolution passed by a majority of the total number of Directors then in office, designate one or

more committees, each
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committee to consist of one or more of the Directors of the Corporation, which to the extent provided in said resolution or resolutions shall have and may
exercise the powers and authority of the Board of Directors in the management of the business and affairs of the Corporation (including the power and
authority to designate other committees of the Board of Directors); provided, however, that no such committee shall have power or authority in reference to
the following matters: (i) approving or adopting, or recommending to the stockholders, any action or matter expressly required by the General Corporation
law of the State of Delaware to be submitted to stockholders for approval, or (ii) adopting, amending, or repealing any Bylaw of the Corporation. The Board
of Directors may designate one or more Directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting
of the committee. Such committee or committees shall have such name or names as may be determined from time to time by resolution adopted by the Board
of Directors. Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors upon request. Each committee
designated by the Board of Directors shall be formed and function in compliance with applicable law and the rules and regulations of the New York Stock
Exchange or any national securities exchange on which any securities of the Corporation are listed.
 

Section 10. Committee Rules. Subject to applicable law, the rules and regulations of the New York Stock Exchange or any national securities exchange
on which any securities of the Corporation are listed and these By-laws, each committee of the Board of Directors may fix its own rules of procedure and shall
hold its meetings as provided by such rules, except as may otherwise be provided by a resolution of the Board of Directors designating such committee.
Unless otherwise provided in such a resolution, the presence of at least a majority of the members of the committee shall be necessary to constitute a quorum.
Unless otherwise provided in such a resolution, in the event that a member and that member’s alternate, if alternates are designated by the Board of Directors,
of such committee is or are absent or disqualified, the member or members thereof present at any meeting and not disqualified from voting, whether or not
such member or members constitute a quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in place of any such
absent or disqualified member.

 
Section 11. Communications Equipment. Members of the Board of Directors or any committee thereof may participate in and act at any meeting of such

board or committee through the use of a conference telephone or other communications equipment by means of which all persons participating in the
meeting can hear and speak with each other, and participation in the meeting pursuant to this section shall constitute presence in person at the meeting.

 
Section 12. Waiver of Notice and Presumption of Assent. Any member of the Board of Directors or any committee thereof who is present at a meeting

shall be conclusively presumed to have waived notice of such meeting except when such member attends for the express purpose of objecting at the
beginning of the meeting to the transaction of any business because the meeting is not lawfully called or convened. Such member shall be conclusively
presumed to have assented to any action taken unless his or her dissent shall be entered in the minutes of the meeting or unless his or her written dissent to
such action shall be filed with the person acting as the secretary of the meeting before the adjournment thereof or shall be forwarded by registered mail to the
secretary of the Corporation immediately after the adjournment of the meeting. Such right to dissent shall not apply to any member who voted in favor of
such action.
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Section 13. Action by Written Consent. Unless otherwise restricted by the Amended and Restated Certificate of Incorporation or these By-laws, any

action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if all members
of such board or committee, as the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the board
or committee.
 

ARTICLE IV
OFFICERS

 
Section 1. Number. The officers of the Corporation shall be elected by the Board of Directors and shall consist of a chairman of the board, a vice

chairman of the board, a chief executive officer, a president, one or more vice-presidents, a secretary, a chief financial officer and such other officers and
assistant officers as may be deemed necessary or desirable by the Board of Directors. Any number of offices may be held by the same person, except that
neither the chief executive officer nor the president shall also hold the office of secretary. In its discretion, the Board of Directors may choose not to fill any
office for any period as it may deem advisable, except that the offices of president and secretary shall be filled as expeditiously as possible.

 
Section 2. Election and Term of Office. The officers of the Corporation shall be elected annually by the Board of Directors at its first meeting held after

each annual meeting of stockholders or as soon thereafter as convenient. Vacancies may be filled or new offices created and filled at any meeting of the Board
of Directors. Each officer shall hold office until a successor is duly elected and qualified or until his or her earlier death, resignation or removal as hereinafter
provided.

 
Section 3. Removal. Any officer or agent elected by the Board of Directors may be removed by the Board of Directors at its discretion, but such removal

shall be without prejudice to the contract rights, if any, of the person so removed.
 
Section 4. Vacancies. Any vacancy occurring in any office because of death, resignation, removal, disqualification or otherwise may be filled by the

Board of Directors.
 
Section 5. Compensation. Subject to applicable law and the rules and regulations of the New York Stock Exchange or any national securities exchange

on which any securities of the Corporation are listed, the compensation of all executive officers shall be approved by the Board of Directors, and no officer
shall be prevented from receiving such compensation by virtue of his or her also being a Director of the Corporation.

 
Section 6. Chairman of the Board and Vice Chairman of the Board. Subject to Article IX, the Board of Directors shall elect, by the affirmative vote of a

majority of the total number of Directors then in office, a chairman of the board and a vice chairman of the board. The chairman of the board shall preside at
all meetings of the stockholders and of the Board of Directors and shall have such other powers and perform such other duties as may be
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prescribed to him or her by the Board of Directors or provided in these By-laws. If the chairman of the board is not present at a meeting of the stockholders or
the Board of Directors, the vice chairman shall preside at such meeting.  If neither the chairman of the board nor the vice chairman of the board is present at a
meeting of the stockholders or the Board of Directors, the chief executive officer or the president (if the president is a Director and is not also the chairman of
the board) shall preside at such meeting, and, if the chief executive officer or the president is not present at such meeting, a majority of the Directors present at
such meeting shall elect one of their members to so preside. The vice chairman shall be permitted to attend all meetings of standing committees of the board
of directors on an ex officio basis.
 

Section 7. Chief Executive Officer. The chief executive officer shall have the powers and perform the duties incident to that position. Subject to the
powers of the Board of Directors, the chief executive officer shall be in the general and active charge of the entire business and affairs of the Corporation, and
shall be its chief policy making officer. The chief executive officer shall have such other powers and perform such other duties as may be prescribed by the
Board of Directors or provided in these By-laws. The chief executive officer is authorized to execute bonds, mortgages and other contracts requiring a seal,
under the seal of the Corporation, except where required or permitted by law to be otherwise signed and executed and except where the signing and
execution thereof shall be expressly delegated by the Board of Directors to some other officer or agent of the Corporation. Whenever the president is unable
to serve, by reason of sickness, absence or otherwise, the chief executive officer shall perform all the duties and responsibilities and exercise all the powers of
the president.

 
Section 8. The President. The president of the Corporation shall, subject to the powers of the Board of Directors and the chief executive officer, have

general charge of the business, affairs and property of the Corporation, and control over its officers, agents and employees. The president shall see that all
orders and resolutions of the Board of Directors are carried into effect. The president is authorized to execute bonds, mortgages and other contracts requiring a
seal, under the seal of the Corporation, except where required or permitted by law to be otherwise signed and executed and except where the signing and
execution thereof shall be expressly delegated by the Board of Directors to some other officer or agent of the Corporation. The president shall have such other
powers and perform such other duties as may be prescribed by the chief executive officer, the Board of Directors or as may be provided in these By-laws.

 
Section 9. Vice Presidents. The vice president, or if there shall be more than one, the vice presidents in the order determined by the Board of Directors,

shall, in the absence or disability of the president, act with all of the powers and be subject to all the restrictions of the president. The vice presidents shall
also perform such other duties and have such other powers as the Board of Directors, the chief executive officer, the president or these By-laws may, from time
to time, prescribe. The vice presidents may also be designated as executive vice presidents or senior vice presidents, as the Board of Directors may from time
to time prescribe.

 
Section 10. The Secretary and Assistant Secretaries. The secretary shall attend all meetings of the Board of Directors, all meetings of the committees

thereof and all meetings of the stockholders and record all the proceedings of the meetings in a book or books to be kept for that purpose or shall ensure that
his or her designee attends each such meeting to act in such capacity. Under the chairman of the board’s supervision, the secretary shall give, or cause to be
given, all notices required to be given by these By-laws or by law; shall have such powers and perform such duties as the Board of Directors, the chief
executive officer, the president or these
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By-laws may, from time to time, prescribe; and shall have custody of the corporate seal of the Corporation. The secretary, or an assistant secretary, shall have
authority to affix the corporate seal to any instrument requiring it and when so affixed, it may be attested by his or her signature or by the signature of such
assistant secretary. The Board of Directors may give general authority to any other officer to affix the seal of the Corporation and to attest the affixing by his
or her signature. The assistant secretary, or if there be more than one, any of the assistant secretaries, shall in the absence or disability of the secretary, perform
the duties and exercise the powers of the secretary and shall perform such other duties and have such other powers as the Board of Directors, the chief
executive officer, the president, or the secretary may, from time to time, prescribe.
 

Section 11. The Chief Financial Officer. The chief financial officer shall have the custody of the corporate funds and securities; shall keep full and
accurate all books and accounts of the Corporation as shall be necessary or desirable in accordance with applicable law or generally accepted accounting
principles; shall deposit all monies and other valuable effects in the name and to the credit of the Corporation as may be ordered by the chief executive
officer or the Board of Directors; shall cause the funds of the Corporation to be disbursed when such disbursements have been duly authorized, taking proper
vouchers for such disbursements; shall render to the Board of Directors, at its regular meeting or when the Board of Directors so requires, an account of the
Corporation; and shall have such powers and perform such duties as the Board of Directors, the chief executive officer, the president or these By-laws may,
from time to time, prescribe. If required by the Board of Directors, the chief financial officer shall give the Corporation a bond (which shall be rendered every
six years) in such sums and with such surety or sureties as shall be satisfactory to the Board of Directors for the faithful performance of the duties of the office
of chief financial officer and for the restoration to the Corporation, in case of death, resignation, retirement or removal from office of all books, papers,
vouchers, money and other property of whatever kind in the possession or under the control of the chief financial officer belonging to the Corporation.

 
Section 12. Other Officers, Assistant Officers and Agents. Officers, assistant officers and agents, if any, other than those whose duties are provided for in

these By-laws, shall have such authority and perform such duties as may from time to time be prescribed by resolution of the Board of Directors.
 
Section 13. Absence or Disability of Officers. In the case of the absence or disability of any officer of the Corporation and of any person hereby

authorized to act in such officer’s place during such officer’s absence or disability, the Board of Directors may by resolution delegate the powers and duties of
such officer to any other officer or to any Director, or to any other person selected by it.
 

ARTICLE V
INDEMNIFICATION

 
Section 1. Right to Indemnification. Each person who was or is made a party or is threatened to be made a party to or is otherwise involved (including

involvement as a witness) in
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any action, suit or proceeding, whether civil, criminal, administrative or investigative (a “proceeding”), by reason of the fact that he or she is or was a Director
or officer of the Corporation or a wholly owned subsidiary of the Corporation or, while a Director, officer or employee of the Corporation or a wholly owned
subsidiary of the Corporation, is or was serving at the request of the Corporation or a wholly owned subsidiary of the Corporation as a director, officer,
employee, partner, member, manager, trustee, fiduciary or agent of another corporation or of a partnership, joint venture, limited liability company, trust or
other entity or enterprise, including service with respect to an employee benefit plan (an “indemnitee”), shall be indemnified and held harmless by the
Corporation to the fullest extent authorized by the Delaware General Corporation Law, as the same exists or may hereafter be amended, against all expense,
liability and loss (including attorneys’ fees, judgments, fines, excise taxes or penalties and amounts paid in settlement) reasonably incurred or suffered by
such indemnitee in connection therewith and such indemnification shall continue as to an indemnitee who has ceased to be a Director, officer, employee,
partner, member, manager, trustee, fiduciary or agent and shall inure to the benefit of the indemnitee’s heirs, executors and administrators; provided, however,
that, except as provided in Section 2 of this ARTICLE V with respect to proceedings to enforce rights to indemnification or advance of expenses, the
Corporation shall not indemnify any such indemnitee in connection with a proceeding (or part thereof) initiated by such indemnitee except to the extent
such proceeding (or part thereof) was authorized in writing by the Board of Directors of the Corporation. The right to indemnification conferred in this
Section 1 of this ARTICLE V shall be a contract right and shall include the obligation of the Corporation to pay the expenses incurred in defending any such
proceeding in advance of its final disposition (an “advance of expenses”); provided, however, that an advance of expenses incurred by an indemnitee in his
or her capacity as a Director or officer shall be made only upon delivery to the Corporation of an undertaking (an “undertaking”), by or on behalf of such
indemnitee, to repay all amounts so advanced if it shall ultimately be determined by final judicial decision from which there is no further right to appeal (a
“final adjudication”) that such indemnitee is not entitled to be indemnified for such expenses under this Section 1 of this ARTICLE V or otherwise. For
purposes of this ARTICLE V, a wholly owned subsidiary of the Corporation shall be deemed to include any subsidiary for which nominal equity interests
have been issued to persons other than the Corporation or any of its subsidiaries pursuant to the laws of such subsidiary’s jurisdiction of incorporation or
organization.
 

Section 2. Procedure for Indemnification. Any indemnification of an indemnitee or advance of expenses under Section 1 of this ARTICLE V shall be
made promptly, and in any event within thirty days (or, in the case of an advance of expenses, twenty days), upon the written request of the indemnitee. If the
Corporation denies a written request for indemnification or advance of expenses, in whole or in part, or if payment in full pursuant to such request is not made
within thirty days (or, in the case of an advance of expenses, twenty days), the right to indemnification or advances as granted by this ARTICLE V shall be
enforceable by the indemnitee in any court of competent jurisdiction. Such person’s costs and expenses incurred in connection with successfully establishing
his or her right to indemnification or advance of expenses, in whole or in part, in any such action shall also be indemnified by the Corporation.

 
Section 3. Insurance. The Corporation may purchase and maintain insurance on its own behalf and on behalf of any person who is or was a Director,

officer, employee or agent of
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the Corporation or a wholly owned subsidiary of the Corporation or was serving at the request of the Corporation or a wholly owned subsidiary of the
Corporation as a Director, officer, employee, partner, member, manager, trustee, fiduciary or agent of another corporation, partnership, joint venture, limited
liability company, trust or other entity or enterprise against any expense, liability or loss asserted against him or her and incurred by him or her in any such
capacity, whether or not the Corporation would have the power to indemnify such person against such expenses, liability or loss under the Delaware General
Corporation Law.
 

Section 4. Amendment or Repeal. Any repeal or modification of the foregoing provisions of this ARTICLE V shall not adversely affect any right or
protection hereunder of any indemnitee in respect of any act, omission or condition existing or event or circumstance occurring prior to the time of such
repeal or modification.

 
Section 5. Non-Exclusivity of Rights. The rights to indemnification and to the advance of expenses conferred in this ARTICLE V and in the Amended

and Restated Certificate of Incorporation shall not be exclusive of any other right which any person may have or hereafter acquire hereunder or under any
statute, by-law, agreement, vote of stockholders or disinterested Directors or otherwise.

 
Section 6. Other Sources. The Corporation’s obligation, if any, to indemnify or to advance expenses to any Director, officer or employee who was or is

serving at its request as a director, officer, employee or agent of another entity shall be reduced by any amount such Director, officer or employee may collect
as indemnification or advancement of expenses from such other entity.

 
Section 7. Other Indemnification and Prepayment of Expenses. This ARTICLE V shall not limit the right of the Corporation, to the extent and in the

manner permitted by applicable law, to indemnify and to advance expenses to persons other than Directors or officers (including employees and agents) with
the same or lesser scope and effect as provided herein when and as authorized by appropriate corporate action.

 
Section 8. Merger or Consolidation. For purposes of this ARTICLE V, references to the “Corporation” shall include, in addition to the corporation

resulting from or surviving a consolidation or merger with the Corporation, any constituent corporation (including any constituent of a constituent) absorbed
in a consolidation or merger with the Corporation which, if its separate existence had continued, would have had power and authority to indemnify its
Directors, officers or employees, so that any person who is or was a Director or officer of such constituent corporation or a wholly owned subsidiary of such
constituent corporation or, while a Director, officer or employee of such constituent corporation or a wholly owned subsidiary of such constituent corporation
is or was serving at the request of such constituent corporation or a wholly owned subsidiary of such constituent corporation as a director, officer, employee,
partner, member, manager, trustee, fiduciary or agent of another corporation or of a partnership, joint venture, limited liability company, trust or other entity
or enterprise, including service with respect to an employee benefit plan, shall stand in the same position under this ARTICLE V with respect to the resulting
or surviving corporation as he or she would have with respect to such constituent corporation if its separate existence had continued.
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Section 9. Severability. If any provision of this ARTICLE V shall be found to be invalid or limited in application by reason of any law or regulation, it

shall not affect the validity of the remaining provisions hereof.
 

ARTICLE VI
CERTIFICATES OF STOCK

 
Section 1. General. Every holder of stock in the Corporation shall be entitled to have a certificate, signed by, or in the name of the Corporation by the

president or vice president and the secretary or an assistant secretary of the Corporation, certifying the number of shares owned by such holder in the
Corporation, provided that the Board of Directors of the Corporation may provide by resolution or resolutions that some or all of any or all classes or series of
its stock shall be uncertificated shares (except that the foregoing shall not apply to shares represented by a certificate until such certificate is surrendered to
the Corporation). If a certificate is countersigned by a transfer agent or a registrar, the required signatures may be facsimiles. In case any officer or officers who
have signed, or whose facsimile signature or signatures have been used on, any such certificate or certificates shall cease to be such officer or officers of the
Corporation whether because of death, resignation or otherwise before such certificate or certificates have been delivered by the Corporation, such certificate
or certificates may nevertheless be issued and delivered as though the person or persons who signed such certificate or certificates or whose facsimile
signature or signatures have been used thereon had not ceased to be such officer or officers of the Corporation. All certificates for shares shall be
consecutively numbered or otherwise identified. The name of the person to whom the shares represented thereby are issued, with the number of shares and
date of issue, shall be entered on the books of the Corporation. Shares of stock of the Corporation shall only be transferred on the books of the Corporation by
the holder of record thereof or by such holder’s attorney duly authorized in writing, upon surrender to the Corporation of the certificate or certificates for such
shares endorsed by the appropriate person or persons, with such evidence of the authenticity of such endorsement, transfer, authorization and other matters as
the Corporation may reasonably require, and accompanied by all necessary stock transfer stamps. In that event, it shall be the duty of the Corporation to issue
a new certificate to the person entitled thereto, cancel the old certificate or certificates and record the transaction on its books. Each such new certificate will
be registered in such name as is requested by the holder of the surrendered certificate and shall be substantially identical in form to the surrendered certificate.
Upon the receipt of proper transfer instructions from the registered owner of uncertificated shares, if any, such uncertificated shares shall be cancelled,
issuance of new equivalent uncertificated or certificated shares shall be made to the stockholder entitled thereto and the transaction shall recorded upon the
books and records of the Corporation. The Board of Directors may appoint one or more transfer agents or registrars or both in connection with the transfer of
any class or series of securities of the Corporation.

 
Section 2. Lost Certificates. The Corporation may issue (i) a new certificate or certificates of stock or (ii) uncertificated shares in place of any certificate

or certificates previously issued by the Corporation, as applicable, in place of any certificate or certificates previously issued by the Corporation alleged to
have been lost, stolen or destroyed, upon the
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making of an affidavit of that fact by the person claiming the certificate of stock to be lost, stolen or destroyed. When authorizing such issue of a new
certificate or certificates, the Corporation may, in its discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen or
destroyed certificate or certificates, or his or her legal representative, to give the Corporation a bond sufficient to indemnify the Corporation against any
claim that may be made against the Corporation on account of the loss, theft or destruction of any such certificate or the issuance of such new certificate.
 

Section 3. Fixing a Record Date for Stockholder Meetings. In order that the Corporation may determine the stockholders entitled to notice of or to vote
at any meeting of stockholders or any adjournment thereof, the Board of Directors may fix a record date, which record date shall not precede the date upon
which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall not be more than 60 nor less than 10 days before
the date of such meeting. If no record date is fixed by the Board of Directors, the record date for determining stockholders entitled to notice of or to vote at a
meeting of stockholders shall be the close of business on the next day preceding the day on which notice is first given. A determination of stockholders of
record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of
Directors may fix a new record date for the adjourned meeting.

 
Section 4. Fixing a Record Date for Other Purposes. In order that the Corporation may determine: (i) the stockholders entitled to receive payment of any

dividend or other distribution or allotment or any rights; or (ii) the stockholders entitled to exercise any rights in respect of any change, conversion or
exchange of stock, or for the purposes of any other lawful action, the Board of Directors may fix a record date, which record date shall not precede the date
upon which the resolution fixing the record date is adopted, and which record date shall be not more than 60 days nor less than 10 days prior to such action.
If no record date is fixed, the record date for determining stockholders for any such purpose shall be at the close of business on the day on which the Board of
Directors adopts the resolution relating thereto.

 
Section 5. Registered Stockholders. Prior to the surrender to the Corporation of the certificate or certificates for a share or shares of stock with a request to

record the transfer of such share or shares, the Corporation may treat the registered owner as the person entitled to receive dividends, to vote, to receive
notifications and otherwise to exercise all the rights and powers of an owner. The Corporation shall not be bound to recognize any equitable or other claim to
or interest in such share or shares on the part of any other person, whether or not it shall have express or other notice thereof.

 
Section 6. Subscriptions for Stock. Unless otherwise provided for in any subscription agreement, subscriptions for shares shall be paid in full at such

time, or in such installments and at such times, as shall be determined by the Board of Directors. Any call made by the Board of Directors for payment on
subscriptions shall be uniform as to all shares of the same class or as to all shares of the same series. In case of default in the payment of any installment or call
when such payment is due, the Corporation may proceed to collect the amount due in the same manner as any debt due the Corporation.
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ARTICLE VII

GENERAL PROVISIONS
 

Section 1. Dividends. Dividends upon the capital stock of the Corporation, subject to the provisions of the Amended and Restated Certificate of
Incorporation, if any, may be declared by the Board of Directors at any regular or special meeting, in accordance with applicable law. Dividends may be paid
in cash, in property or in shares of the capital stock, subject to the provisions of the Amended and Restated Certificate of Incorporation. Before payment of
any dividend, there may be set aside out of any funds of the Corporation available for dividends such sum or sums as the Directors from time to time, in their
absolute discretion, think proper as a reserve or reserves to meet contingencies, or for equalizing dividends, or for repairing or maintaining any property of
the Corporation, or any other purpose and the Directors may modify or abolish any such reserve in the manner in which it was created.

 
Section 2. Checks, Drafts or Orders. All checks, drafts or other orders for the payment of money by or to the Corporation and all notes and other evidences

of indebtedness issued in the name of the Corporation shall be signed by such officer or officers, agent or agents of the Corporation, and in such manner, as
shall be determined by resolution of the Board of Directors or a duly authorized committee thereof.

 
Section 3. Contracts. In addition to the powers otherwise granted to officers pursuant to ARTICLE IV hereof, the Board of Directors may authorize any

officer or officers, or any agent or agents, of the Corporation to enter into any contract or to execute and deliver any instrument in the name of and on behalf
of the Corporation, and such authority may be general or confined to specific instances.

 
Section 4. Loans. The Corporation may lend money to, or guarantee any obligation of, or otherwise assist any officer or other employee of the

Corporation or of its subsidiaries, including any officer or employee who is a Director of the Corporation or its subsidiaries, whenever, in the judgment of the
Directors, such loan, guaranty or assistance may reasonably be expected to benefit the Corporation and would not violate applicable law. The loan, guaranty
or other assistance may be with or without interest, and may be unsecured, or secured in such manner as the Board of Directors shall approve, including,
without limitation, a pledge of shares of stock of the Corporation, subject to applicable law. Nothing in this Section 4 shall be deemed to deny, limit or
restrict the powers of guaranty or warranty of the Corporation at common law or under any statute.

 
Section 5. Fiscal Year. The fiscal year of the Corporation shall be fixed by resolution of the Board of Directors.
 
Section 6. Corporate Seal. The Board of Directors may provide a corporate seal which shall be in the form of a circle and shall have inscribed thereon the

name of the Corporation and the words “Corporate Seal, Delaware.” The seal may be used by causing it or a facsimile thereof to be impressed or affixed or
reproduced or otherwise.
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Section 7. Voting Securities Owned By Corporation. Voting securities in any other company held by the Corporation shall be voted by the chief

executive officer, the president or a vice president, unless the Board of Directors specifically confers authority to vote with respect thereto, which authority
may be general or confined to specific instances, upon some other person or officer. Any person authorized to vote securities shall have the power to appoint
proxies, with general power of substitution.

 
Section 8. Inspection of Books and Records. The Board of Directors shall have power from time to time to determine to what extent and at what times and

places and under what conditions and regulations the accounts and books of the Corporation, or any of them, shall be open to the inspection of the
stockholders; and no stockholder shall have any right to inspect any account or book or document of the Corporation, except as conferred by the laws of the
State of Delaware, unless and until authorized so to do by resolution of the Board of Directors or of the stockholders of the Corporation.

 
Section 9. Section Headings. Section headings in these By-laws are for convenience of reference only and shall not be given any substantive effect in

limiting or otherwise construing any provision herein.
 
Section 10. Inconsistent Provisions. In the event that any provision of these By-laws is or becomes inconsistent with any provision of the Amended and

Restated Certificate of Incorporation, the Delaware General Corporation Law, the Exchange Act or any regulation thereunder, or any other applicable law or
regulation, the provision of these By-laws shall not be given any effect to the extent of such inconsistency but shall otherwise be given full force and effect.

 
Section 11. Notices. Except as provided in Section 4 of ARTICLE II hereof and Section 7 of ARTICLE III hereof, all notices referred to herein shall be in

writing, shall be delivered personally or by first class mail, postage prepaid, and shall be deemed to have been given when so delivered or mailed to the
Corporation at its principal executive offices and to any stockholder at such holder’s address as it appears in the stock records of the Corporation (unless
otherwise specified in a written notice to the Corporation by such holder).

 
Section 12. Amended and Restated Certificate of Incorporation. Unless the context requires otherwise, references in these By-laws to the Amended and

Restated Certificate of Incorporation of the Corporation (as it may be amended and restated from time to time) shall also be deemed to include any duly
authorized certificate of designation relating to any series of Preferred Stock of the Corporation that may be outstanding from time to time.
 

ARTICLE VIII
AMENDMENTS

 
In furtherance and not in limitation of the powers conferred by statute, the Board of Directors of the Corporation is expressly authorized to make, alter,

amend, change, add to or repeal these By-laws by the affirmative vote of a majority of the total number of Directors then in office (except as set forth in
Article IX), subject to further action by stockholders. Any alteration or repeal of these By-laws by the stockholders of the Corporation shall require the
affirmative vote of a majority of the combined voting power of the then outstanding shares of the Corporation entitled to vote on such alteration or repeal.
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ARTICLE IX

CERTAIN GOVERNANCE MATTERS
 

Section 1.  Size and Composition of the Board of Directors.  Following the Effective Time of the Merger contemplated by the Agreement and Plan of
Merger dated July 20, 2012, by and among the Corporation, GenOn Energy, Inc. (“GenOn”) and Plus Merger Corporation (the “Merger Agreement”), the
Board of Directors shall have sixteen members as set forth in the Amended and Restated Certificate of Incorporation of the Corporation, which shall consist of
(A) ten individuals (other than the persons referred to in clauses (B) and (C) below) who are serving as directors of the Corporation immediately prior to the
Effective Time designated by the Corporation, (B) the person holding the position of chairman of the Board of Directors immediately prior to the Effective
Time, (C) the person holding the positions of chief executive officer and president of the Corporation immediately prior to the Effective Time, (D) three
individuals (other than the person referred to in clause (E) below) who are serving as directors of GenOn immediately prior to the Effective Time as
designated by the board of directors of GenOn prior to the Effective Time, each of whom shall meet the independence standards of the New York Stock
Exchange with respect to the Corporation, and (E) the person holding the positions of chairman and chief executive officer of GenOn immediately prior to
the Effective Time.  The directors referred to in clauses (A), (B) and (C) are each a “North Director” and the directors referred to in clauses (D) and (E) are each
a “South Director”.  Notwithstanding anything to the contrary in this Article IX, from and after the Effective Time, each person designated as a director of the
Corporation shall serve as a director until such person’s successor shall be elected and qualified or such person’s earlier death, resignation or removal in
accordance with the Amended and Restated Certificate of Incorporation.  Capitalized terms used but not defined in this Article IX shall have the meaning
ascribed to them in the Merger Agreement.

 
Section 2.  Classification of Directors.  [Add the following provision in the event that the Closing occurs prior to the filing of the definitive proxy

statement for the 2013 annual meeting of the stockholders of the Corporation:][As of the Effective Time, one South Director shall be designated by the
Board of Directors as a Class I director with a term expiring at the 2013 annual meeting of stockholders, two South Directors shall be designated by the Board
of Directors as Class II directors with terms expiring at the 2014 annual meeting of stockholders and one South Director shall be designated by the Board of
Directors as a Class III director with a term expiring at the 2015 annual meeting of stockholders.  All North Directors shall remain in their respective classes
without any change (except as contemplated by Article Ten of the Amended and Restated Certificate of Incorporation).  The Corporation, through the Board
of Directors of the Corporation and subject to the fiduciary duties of the Board of Directors of the Corporation to the stockholders of the Corporation, shall
take all necessary action to nominate and recommend the South Director designated as a Class I director for election to the Board of Directors of the
Corporation in the proxy statement relating to the 2013 annual meeting of stockholders.]
 

[Add the following provision in the event that the Closing occurs after the filing of the definitive proxy statement for the 2013 Annual Meeting but
prior to the 2013 annual meeting of stockholders:] [As of the Effective Time, two South Directors shall be designated by the Board of Directors as Class II
directors with a term expiring at the 2014 annual meeting of stockholders and two South Directors shall be designated by the Board of Directors as Class III
directors with a term expiring at the 2015 annual meeting of stockholders.  All North Directors shall remain in their respective classes without any change
(except as contemplated by Article Ten of the Amended and Restated Certificate of Incorporation). ]

 
[Add the following provision in the event that the Closing occurs after the 2013 annual meeting of stockholders:]  [As of the Effective Time, two of

the South Directors shall be designated by the Board of Directors as Class I directors (after giving effect to the board declassification in connection with the
2013 annual meeting of stockholders as contemplated by Article Ten of the Amended and Restated Certificate of Incorporation) with terms expiring at the
2014 annual meeting of stockholders and two South Directors shall be designated by the Board of Directors as Class II directors (after giving effect to the
board declassification in connection with the 2013 annual meeting of stockholders as contemplated by Article Ten of the Amended and Restated Certificate
of Incorporation) with terms expiring at the 2015 annual meeting of stockholders.  All North Directors shall remain in their respective classes without any
change (except as contemplated by Article Ten of the Amended and Restated Certificate of Incorporation).]

 
Section 3.  Status of Vice Chairman.  As of the Effective Time, the person holding the positions of chairman and chief executive officer of GenOn

immediately prior to the Effective Time shall be vice chairman of the Board of Directors, and, subject to the fiduciary duties of the Board of Directors, shall
hold such position until at least the 2014 annual meeting of stockholders.

 
Section 4.  Committee Chairmanship.  [Add the following provision in the event that the Closing occurs before the 2013 annual meeting of

stockholders:][From the Effective Time and until the 2013 annual meeting of stockholders, a South Director (other than the vice chairman), subject to the
fiduciary duties of the Board of Directors, shall be the co-chairman of one of the standing committees of the Board of Directors as determined by the Board of
Directors. From the 2013 annual meeting of stockholders and until at least the 2014 annual meeting of stockholders, such South Director, subject to the
fiduciary duties of the Board of Directors, shall be the chairman of such committee of the Board of Directors.]
 

[Add the following provision in the event that the Closing occurs on or after the 2013 annual meeting of stockholders:][ From the Effecitve Time
and until at least the 2014 annual meeting of stockholders, a South Director (other than the vice chairman), subject to
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the fiduciary duties of the Board of Directors, shall be the chairman of one of the standing committees of the Board of Directors as determined by the Board of
Directors.]
 

Section 5.  Amendment.  Any provision of these By-laws to the contrary notwithstanding (except the last sentence of Article VIII), prior to the conclusion
of the 2014 annual meeting of stockholders, in addition to any other vote required by these By-laws, the affirmative vote of at least 90% of the total number
of Directors then in office shall be required to amend any provision of this Article IX, any provision in these By-laws regarding the office or responsibilities
of the vice chairman, or Sections 2, 4 or 10 of Article III.
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Exhibit 99.1
 

NEWS
RELEASE

 
FOR IMMEDIATE RELEASE
 

NRG and GenOn to Merge; Creating Largest Competitive
Power Generation Company in the United States

 
—Enough Capacity to Power 40 Million American Homes—

 
 

Strategic Highlights:
·                   47,000 MW (net) of combined capacity, with scale across merit order in three core regions
·                   $300 million of annual free cash flow (FCF) benefits projected in first full year of operations (2014), including $200 million in annual EBITDA

enhancements resulting from cost and operational efficiency synergies
·                   Transaction substantially accretive to EBITDA and FCF in 2014

 
Financial Updates:

·                   NRG pre-announces preliminary financial results (standalone) of approximately $530 million in adjusted EBITDA for the second quarter 2012 and
$830 million in adjusted EBITDA for the first half 2012

·                   NRG reaffirms full-year (standalone) guidance range for 2012 of $1,825-$2,000 million adjusted EBITDA and $800-$1,000 million FCF before
growth investment

·                   GenOn raises full-year (standalone) guidance for 2012 adjusted EBITDA from $446 to $467 million
 
PRINCETON, NJ and HOUSTON, TX; July 22, 2012 �  NRG Energy, Inc. (NYSE: NRG) and GenOn Energy, Inc. (NYSE: GEN) today announced they have
signed a definitive agreement to combine the two companies in a stock-for-stock tax-free transaction, creating the largest competitive generator in the United
States with a diverse fleet of approximately 47,000 megawatts (MW) with asset concentrations in the East, Gulf Coast and West and a combined enterprise
value of $18 billion.
 
“This combination ushers in a new era of scale, scope, and market and fuel diversification in the competitive power industry,” said NRG President and CEO
David Crane, who will continue his present positions with the combined company. “The greater depth and breadth gained through the combination with
GenOn will put NRG in a uniquely strong position to fulfill the needs of American energy consumers in the 21  century.”
 

st



 
The transaction will enhance annual combined company EBITDA by $200 million by 2014 by realizing cost and operational efficiency synergies. In
addition, the transaction will enable the combined company to reduce its interest and liquidity costs, and realize other balance sheet efficiencies, in
aggregate, of $100 million per year. As a result, total recurring FCF benefits generated by this transaction will be approximately $300 million per year.
 
“This combination will deliver immediate value to the shareholders of both companies who will benefit from the combined company’s merger synergies,
balance sheet efficiencies, increased scale and additional geographic diversity,” said GenOn Chairman and CEO, Edward R. Muller, who will join the NRG
Board of Directors as Vice Chairman. “NRG and GenOn are a great fit geographically and operationally and we look forward to working together to capture
efficiencies from the scale associated with the transaction to deliver enhanced value to our investors.”
 
Strategic & Financial Benefits
 

·                   Diversification and scale
The combined company, which will retain the name NRG Energy, will become the largest competitive power generation company in America with
approximately 47,000 MW of fossil fuel, nuclear, solar and wind capacity across the merit order, situated almost entirely in the three premier
competitive energy markets in the U.S. The combined fleet generates more than 104 terawatt-hours (TWh) of electricity annually.

 
·                   Expected Synergies

Transaction benefits will result in at least $200 million per year in incremental EBITDA and, combined with $100 million of balance sheet
efficiencies, will result in at least $300 million of additional FCF by 2014, the first full year of combined operations. The $200 million per year
breaks down into $175 million per year in cost synergies, principally resulting from reduced G&A expenses, and $25 million per year of operational
efficiency synergies under NRG’s FORNRG program. In addition, as a result of interest savings and reduced liquidity and collateral requirements,
the combined company will realize an additional $100 million in reduced interest expense and collateral benefits. The transaction costs and total
cash “cost to achieve” the synergies and other cash flow benefits will primarily be incurred during 2013 and are estimated at approximately $200
million.
 

·                   Immediately and substantially accretive
The transaction will be immediately accretive on an EBITDA basis and substantially accretive in 2014, the first full year of operation, to both
EBITDA and FCF before growth investments.
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·                   Enables expanded wholesale-retail model

An expanded core generation fleet will enable the combined company to duplicate in multiple core markets (principally in the East) NRG’s
successful integrated wholesale-retail business model in ERCOT—the best business model across the price cycle, in an industry that is subject to
commodity price volatility.

 
·                   Dividend

This transaction will reinforce the ability to pay the 9 cents per share quarterly dividend (36 cents per share on an annual basis) previously
announced by NRG for the benefit of both companies’ shareholders.

 
·                   Balance sheet and credit metric enhancing

Balance sheets efficiencies will permit the combined company to reduce indebtedness by at least $1 billion and enhancements to corporate EBITDA
and funds from operations (FFO) significantly improve key credit metrics, including:
 

 

2014 NRG Standalone(1)
 

2014 NRG Pro Forma (1)
 

Corporate Debt/Corporate EBITDA 4.6x 4.1x
Corporate FFO/Corporate Debt 13.9% 16.4%
 

(1)          NRG metrics are based on midpoint of guidance and pro forma metrics reflects impact of transaction benefits.
 

·                   Cleaner energy
The combined company will continue the work of NRG and GenOn in reducing emissions from their existing conventional fleets. NRG and GenOn
combined have invested over $3 billion since 2000 to reduce emissions. This investment has helped NRG reduce SO  emissions by 56% and NOx
emissions by 64% below 2000 levels and GenOn reduce SO  emissions by 90% and NOx emissions by 78% below 1990 levels.
 
In addition, the combined company will continue to grow NRG’s industry-leading portfolio of solar generating facilities, its eVgo electric vehicle
charging network and its other clean energy products and services. In addition, all previously announced plant retirements and deactivations will be
completed on schedule.

 
Financial Terms
 
GenOn shareholders will receive 0.1216 of a share of NRG common stock in exchange for each GenOn share of common stock. Based on NRG’s and GenOn’s
closing share prices on July 20, the transaction represents a 20.6% premium to GenOn’s shareholders.
 
Following completion of the transaction, NRG shareholders will own 71% of the combined company and GenOn shareholders will own 29%.
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Financial Summary
 
NRG is also announcing preliminary forward pro forma financial guidance for the combined company for 2013 and 2014. This includes:
 

 

2013
 

2014
Adjusted EBITDA $2,535-$2,735 million $2,630-$2,830 million
Free Cash Flow *before investments $825-$1,025 million $845-$1,045 million

 
The above pro forma financial guidance includes updated guidance for GenOn as follows:

·                   2013 adjusted EBITDA guidance raised from $669 million to $687 million
·                   2014 adjusted EBITDA guidance provided of $730 million

 
Additionally, GenOn announced today that it is raising its full year guidance for 2012 adjusted EBITDA from $446 to $467 million.
 
Board Structure, Management and Headquarters
 
After closing, the Board of Directors will have 16 members with 12 members from the NRG Board and four joining from the GenOn Board. Howard Cosgrove
will remain Chairman of the NRG Board and GenOn Chairman and CEO Edward R. Muller will join the NRG Board as Vice Chairman.
 
In addition to David Crane continuing to serve as Director, President and CEO, Kirk Andrews will remain as Chief Financial Officer and Mauricio Gutierrez
will serve as Chief Operating Officer of the combined company. Anne Cleary of GenOn will become the Chief Integration Officer of NRG at closing.
 
John Ragan and Lee Davis, both currently of NRG, will act as Regional Presidents of the Gulf Coast and East regions, respectively, and John Chillemi of
GenOn will become Regional President of the West region, at which time Tom Doyle will focus his efforts as President of NRG Solar.
 
The combined company will be dual headquartered, with financial and commercial headquarters in Princeton and operational headquarters in Houston.
 
Update to NRG Results
 
NRG is also pre-announcing preliminary results for its second quarter 2012. For NRG alone, adjusted EBITDA will be approximately $530 million for the
second quarter of 2012 and approximately $830 million in the first half of 2012. NRG also is reaffirming 2012 guidance of $1,825-$2,000 million of adjusted
EBITDA and $800-$1,000 million of FCF before growth investment.
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Approvals and Time to Close
 
NRG and GenOn expect to close the merger by the first quarter of 2013. The transaction is subject to customary closing conditions and regulatory approvals,
including approval by shareholders of both companies, the Federal Energy Regulatory Commission (FERC), the New York Public Service Commission and
the Public Utility Commission of Texas. The companies will also submit notice of the merger to the California Public Utilities Commission and the U.S.
Nuclear Regulatory Commission as well as pre-merger notification to the U.S. Department of Justice and the Federal Trade Commission under the Hart-Scott-
Rodino Act. Due to the complementary nature of the two generation portfolios, the merger is not expected to result in any market power issues.
 
NRG’s financial advisors were Credit Suisse and Morgan Stanley and J.P. Morgan acted as GenOn’s financial advisor.
 
Financial Community Presentation
 
A live webcast regarding this announcement will be held at 9:00am Eastern on Monday, July 23 and be hosted by David Crane, NRG President and CEO and
Edward R. Muller, GenOn Chairman and CEO. Investors, media and others may access this event by logging on to either NRG’s website at
http://www.nrgenergy.com and clicking on “Investors” or GenOn’s website, www.genon.com and clicking on Investor Relations. The webcast will be
archived on each site for those unable to listen in real time.
 
Press Conference
 
A telephonic press conference regarding this announcement will be held at 12:00pm ET/9am PT on Monday, July 23, and will be co-hosted by David Crane,
NRG President and CEO, and Edward R. Muller, GenOn Chairman and CEO. Members of the media can access this call by dialing 866.314.5232. The
passcode is: 86974439.
 
About NRG
NRG is at the forefront of changing how people think about and use energy. A Fortune 500 company, NRG is a pioneer in developing cleaner and smarter
energy choices for our customers: whether as one of the largest solar power developers in the country, or by building the first privately funded electric vehicle
charging infrastructure or by giving customers the latest smart energy solutions to better manage their energy use. Our diverse power generating facilities can
support more than 20 million homes and our retail electricity providers — Reliant, Green Mountain Energy Company and Energy Plus — serve more than
two million customers. More information is available at www.nrgenergy.com.
 
About GenOn
GenOn is one of the largest competitive generators of wholesale electricity in the United States. With power generation facilities located in key regions of the
country and a generation portfolio of approximately 22,700 megawatts, GenOn is helping meet the nation’s electricity
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needs. GenOn’s portfolio of power generation facilities includes baseload, intermediate and peaking units using coal, natural gas and oil to generate
electricity. GenOn has experienced leadership, dedicated team members, financial strength and a solid commitment to safety, the environment, operational
excellence and the communities in which it operates. GenOn routinely posts all important information on its web site at www.genon.com.
 
Forward Looking Statements
 
In addition to historical information, the information presented in this communication includes forward-looking statements within the meaning of
Section 27A of the Securities Act of 1933 and Section 21E of the Exchange Act. These statements involve estimates, expectations, projections, goals,
assumptions, known and unknown risks and uncertainties and can typically be identified by terminology such as “may,” “will,” “should,” “could,”
“objective,” “projection,” “forecast,” “goal,” “guidance,” “outlook,” “expect,” “intend,” “seek,” “plan,” “think,” “anticipate,” “estimate,” “predict,” “target,”
“potential” or “continue” or the negative of these terms or other comparable terminology. Such forward-looking statements include, but are not limited to,
statements about the anticipated benefits of the proposed transaction between NRG and GenOn, each party’s and the combined company’s future revenues,
income, indebtedness, capital structure, plans, expectations, objectives, projected financial performance and/or business results and other future events, each
party’s views of economic and market conditions, and the expected timing of the completion of the proposed transaction.
 
Forward-looking statements are not a guarantee of future performance and actual events or results may differ materially from any forward-looking statement
as result of various risks and uncertainties, including, but not limited to, those relating to: the ability to satisfy the conditions to the proposed transaction
between NRG and GenOn, the ability to successfully complete the proposed transaction (including any financing arrangements in connection therewith) in
accordance with its terms and in accordance with expected schedule, the ability to obtain stockholder, antitrust, regulatory or other approvals for the
proposed transaction, or an inability to obtain them on the terms proposed or on the anticipated schedule, diversion of management attention on transaction-
related issues, impact of the transaction on relationships with customers, suppliers and employees, the ability to finance the combined business post-closing
and the terms on which such financing may be available, the financial performance of the combined company following completion of the proposed
transaction, the ability to successfully integrate the businesses of NRG and GenOn, the ability to realize anticipated benefits of the proposed transaction
(including expected cost savings and other synergies) or the risk that anticipated benefits may take longer to realize than expected, legislative, regulatory
and/or market developments, the outcome of pending or threatened lawsuits, regulatory or tax proceedings or investigations, the effects of competition or
regulatory intervention, financial and economic market conditions, access to capital, the timing and extent of changes in law and regulation (including
environmental), commodity prices, prevailing demand and market prices for electricity, capacity, fuel and emissions allowances, weather conditions,
operational constraints or outages, fuel supply or transmission issues, hedging ineffectiveness.
 
Additional information concerning other risk factors is contained in NRG’s and GenOn’s most recently filed Annual Reports on Form 10-K, subsequent
Quarterly Reports on Form 10-Q, recent Current Reports on Form 8-K, and other SEC filings.
 
Many of these risks, uncertainties and assumptions are beyond NRG’s or GenOn’s ability to control or predict. Because of these risks, uncertainties and
assumptions, you should not place undue reliance on these forward-looking statements. Furthermore, forward-looking statements speak only as of the date
they are made, and neither NRG nor GenOn undertakes any obligation to update publicly or revise any forward-looking statements to reflect events or
circumstances that may arise after the date of this communication. All subsequent written and oral forward-looking statements concerning NRG, GenOn, the
proposed transaction, the combined company or other matters and attributable to NRG or GenOn or any person acting on their behalf are expressly qualified
in their entirety by the cautionary statements above.
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Additional Information and Where To Find It
 
This communication does not constitute an offer to sell or the solicitation of an offer to buy any securities or a solicitation of any vote or approval, nor shall
there be any sale of securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the
securities laws of any such jurisdiction. The proposed business combination transaction between NRG and GenOn will be submitted to the respective
stockholders of NRG and GenOn for their consideration. NRG will file with the Securities and Exchange Commission (“SEC”) a registration statement on
Form S-4 that will include a joint proxy statement of NRG and GenOn that also constitutes a prospectus of NRG. NRG and GenOn will mail the joint proxy
statement/prospectus to their respective stockholders. NRG and GenOn also plan to file other documents with the SEC regarding the proposed transaction.
This communication is not a substitute for any prospectus, proxy statement or any other document which NRG or GenOn may file with the SEC in connection
with the proposed transaction. INVESTORS AND SECURITY HOLDERS OF GENON AND NRG ARE URGED TO READ THE JOINT PROXY
STATEMENT/PROSPECTUS AND ANY OTHER RELEVANT DOCUMENTS THAT WILL BE FILED WITH THE SEC CAREFULLY AND IN THEIR
ENTIRETY WHEN THEY BECOME AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED
TRANSACTION. Investors and stockholders will be able to obtain free copies of the joint proxy statement/prospectus and other documents containing
important information about NRG and GenOn, once such documents are filed with the SEC, through the website maintained by the SEC at www.sec.gov.
NRG and GenOn make available free of charge at www.nrgenergy.com and www.genon.com, respectively (in the “Investor Relations” section), copies of
materials they file with, or furnish to, the SEC.
 
Participants in The Merger Solicitation
 
NRG, GenOn, and certain of their respective directors and executive officers may be deemed to be participants in the solicitation of proxies from the
stockholders of GenOn and NRG in connection with the proposed transaction. Information about the directors and executive officers of NRG is set forth in its
proxy statement for its 2012 annual meeting of stockholders, which was filed with the SEC on March 12, 2012. Information about the directors and executive
officers of GenOn is set forth in its proxy statement for its 2012 annual meeting of stockholders, which was filed with the SEC on March 30, 2012. These
documents can be obtained free of charge from the sources indicated above. Other information regarding the participants in the proxy solicitation and a
description of their direct and indirect interests, by security holdings or otherwise, will be contained in the joint proxy statement/prospectus and other
relevant materials to be filed with the SEC when they become available.

 
# # #

 
NRG
 

Media: Investors:
  
Lori Neuman Chad Plotkin
609.524.4525 609.524.4526
  
Dave Knox (TX) Stefan Kimball
713.537.2130 609.524.4527
  

GenOn
  
Media: Investors:
  
Laurie Fickman Dennis Barber
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832.357.7720 832.357.3042
  

Monica Schafer
832.357.7278
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Exhibit 99.2
 

C reatin g  th e F o u n d atio n  fo r th e L ead in g  2 1 st C en tu ry  C o m p etitiv e E n erg y  P ro v id er N R G

E n erg y

 



F o rw ard  L o o k in g  S tatem en ts In  ad d itio n  to  h isto rical in fo rm atio n , th e in fo rm atio n  p resen ted  in  th is

co m m u n icatio n  in clu d es fo rw ard -lo o k in g  statem en ts w ith in  th e m ean in g  o f S ectio n  2 7 A  o f th e S ecu rities A ct o f

1 9 3 3  an d  S ectio n  2 1 E  o f th e E x ch an g e A ct. T h ese statem en ts in v o lv e estim ates, ex p ectatio n s, p ro jectio n s, g o als,

assu m p tio n s, k n o w n  an d  u n k n o w n  risk s an d  u n certain ties an d  can  ty p ically  b e id en tified  b y

term in o lo g y  su ch  as “m ay ,” “w ill,” “sh o u ld ,” “co u ld ,” “o b jectiv e,” “p ro jectio n ,” “fo recast,” “g o al,” “g u id an ce,” “o u tlo o k ,” “ex p ect,” “in ten d ,”

“seek ,” “p lan ,” “th in k ,” “an ticip ate,” “estim ate,” “p red ict,” “targ et,” “p o ten tial” o r “co n tin u e” o r th e n eg ativ e o f th ese term s o r o th er co m p arab le term in o lo g y .

S u ch  fo rw ard -lo o k in g  statem en ts in clu d e, b u t are n o t lim ited  to , statem en ts ab o u t th e an ticip ated  b en efits o f th e p ro p o sed

tran sactio n  b etw een  N R G  an d  G en O n , each  p arty ’s an d  th e co m b in ed  co m p an y ’s fu tu re rev en u es, in co m e,

in d eb ted n ess, cap ital stru ctu re, p lan s, ex p ectatio n s, o b jectiv es, p ro jected  fin an cial p erfo rm an ce an d /o r b u sin ess resu lts an d  o th er fu tu re ev en ts, each

p arty ’s v iew s o f eco n o m ic an d  m ark et co n d itio n s, an d  th e ex p ected  tim in g  o f th e co m p letio n  o f th e p ro p o sed

tran sactio n . F o rw ard -lo o k in g  statem en ts are n o t a g u aran tee o f fu tu re p erfo rm an ce an d  actu al ev en ts o r resu lts m ay  d iffer m aterially  fro m  an y

fo rw ard -lo o k in g  statem en t as resu lt o f v ario u s risk s an d  u n certain ties, in clu d in g , b u t n o t lim ited  to , th o se relatin g  to : th e ab ility  to

satisfy  th e co n d itio n s to  th e p ro p o sed  tran sactio n  b etw een  N R G  an d  G en O n , th e ab ility  to  su ccessfu lly  co m p lete th e

p ro p o sed  tran sactio n  (in clu d in g  an y  fin an cin g  arran g em en ts in  co n n ectio n  th erew ith ) in  acco rd an ce w ith  its term s an d  in

acco rd an ce w ith  ex p ected  sch ed u le, th e ab ility  to  o b tain  sto ck h o ld er, an titru st, reg u lato ry  o r o th er ap p ro v als fo r th e

p ro p o sed  tran sactio n , o r an  in ab ility  to  o b tain  th em  o n  th e term s p ro p o sed  o r o n  th e an ticip ated  sch ed u le, d iv ersio n

o f m an ag em en t atten tio n  o n  tran sactio n -related  issu es, im p act o f th e tran sactio n  o n  relatio n sh ip s w ith  cu sto m ers, su p p liers an d

em p lo y ees, th e ab ility  to  fin an ce th e co m b in ed  b u sin ess p o st-clo sin g  an d  th e term s o n  w h ich  su ch  fin an cin g  m ay  b e

av ailab le, th e fin an cial p erfo rm an ce o f th e co m b in ed  co m p an y  fo llo w in g  co m p letio n  o f th e p ro p o sed  tran sactio n , th e

ab ility  to  su ccessfu lly  in teg rate th e b u sin esses o f N R G  an d  G en O n , th e ab ility  to  realize an ticip ated  b en efits o f th e p ro p o sed  tran sactio n

(in clu d in g  ex p ected  co st sav in g s an d  o th er sy n erg ies) o r th e risk  th at an ticip ated  b en efits m ay  tak e lo n g er to  realize th an  ex p ected , leg islativ e,

reg u lato ry  an d /o r m ark et d ev elo p m en ts, th e o u tco m e o f p en d in g  o r th reaten ed  law su its, reg u lato ry  o r tax

p ro ceed in g s o r in v estig atio n s, th e effects o f co m p etitio n  o r reg u lato ry  in terv en tio n , fin an cial an d  eco n o m ic m ark et

co n d itio n s, access to  cap ital, th e tim in g  an d  ex ten t o f ch an g es in  law  an d  reg u latio n  (in clu d in g  en v iro n m en tal),

co m m o d ity  p rices, p rev ailin g  d em an d  an d  m ark et p rices fo r electricity , cap acity , fu el an d  em issio n s allo w an ces, w eath er co n d itio n s,

o p eratio n al co n strain ts o r o u tag es, fu el su p p ly  o r tran sm issio n  issu es, h ed g in g  in effectiv en ess. A d d itio n al in fo rm atio n

co n cern in g  o th er risk  facto rs is co n tain ed  in  N R G 's an d  G en O n 's m o st recen tly  filed  A n n u al R ep o rts o n  F o rm  1 0 -

K , su b seq u en t Q u arterly  R ep o rts o n  F o rm  1 0 -Q , recen t C u rren t R ep o rts o n  F o rm  8 -K , an d  o th er S E C

filin g s. Man y  o f th ese risk s, u n certain ties an d  assu m p tio n s are b ey o n d  N R G 's o r G en O n 's ab ility  to  co n tro l o r p red ict. B ecau se

o f th ese risk s, u n certain ties an d  assu m p tio n s, y o u  sh o u ld  n o t p lace u n d u e relian ce o n  th ese fo rw ard -lo o k in g  statem en ts.

F u rth erm o re, fo rw ard -lo o k in g  statem en ts sp eak  o n ly  as o f th e d ate th ey  are m ad e, an d  n eith er N R G  n o r G en O n

u n d ertak es an y  o b lig atio n  to  u p d ate p u b licly  o r rev ise an y  fo rw ard -lo o k in g  statem en ts to  reflect ev en ts o r circu m stan ces th at

m ay  arise after th e d ate o f th is co m m u n icatio n . A ll su b seq u en t w ritten  an d  o ral fo rw ard -lo o k in g  statem en ts co n cern in g  N R G ,

G en O n , th e p ro p o sed  tran sactio n , th e co m b in ed  co m p an y  o r o th er m atters an d  attrib u tab le to  N R G  o r G en O n

o r an y  p erso n  actin g  o n  th eir b eh alf are ex p ressly  q u alified  in  th eir en tirety  b y  th e cau tio n ary  statem en ts ab o v e. S afe H arb o r

 



A d d itio n al In fo rm atio n  A n d  Wh ere T o  F in d  It T h is co m m u n icatio n  d o es n o t co n stitu te an  o ffer to  sell o r th e

so licitatio n  o f an  o ffer to  b u y  an y  secu rities o r a so licitatio n  o f an y  v o te o r ap p ro v al, n o r sh all th ere b e an y  sale o f secu rities in  an y

ju risd ictio n  in  w h ich  su ch  o ffer, so licitatio n  o r sale w o u ld  b e u n law fu l p rio r to  reg istratio n  o r q u alificatio n  u n d er th e secu rities law s o f

an y  su ch  ju risd ictio n . T h e p ro p o sed  b u sin ess co m b in atio n  tran sactio n  b etw een  N R G  an d  G en O n  w ill b e

su b m itted  to  th e resp ectiv e sto ck h o ld ers o f N R G  an d  G en O n  fo r th eir co n sid eratio n . N R G  w ill file w ith  th e S ecu rities an d

E x ch an g e C o m m issio n  (“S E C ”) a reg istratio n  statem en t o n  F o rm  S -4  th at w ill in clu d e a jo in t p ro x y  statem en t o f

N R G  an d  G en O n  th at also  co n stitu tes a p ro sp ectu s o f N R G . N R G  an d  G en O n  w ill m ail th e jo in t p ro x y

statem en t/p ro sp ectu s to  th eir resp ectiv e sto ck h o ld ers. N R G  an d  G en O n  also  p lan  to  file o th er d o cu m en ts w ith  th e S E C

reg ard in g  th e p ro p o sed  tran sactio n . T h is co m m u n icatio n  is n o t a su b stitu te fo r an y  p ro sp ectu s, p ro x y  statem en t o r

an y  o th er d o cu m en t w h ich  N R G  o r G en O n  m ay  file w ith  th e S E C  in  co n n ectio n  w ith  th e p ro p o sed

tran sactio n . IN V E S T O R S  A N D  S E C U R IT Y  H O L D E R S  O F  G E N O N  A N D  N R G

A R E  U R G E D  T O  R E A D  T H E  JO IN T  P R O X Y

S T A T E ME N T /P R O S P E C T U S  A N D  A N Y  O T H E R  R E L E V A N T

D O C U ME N T S  T H A T  WIL L  B E  F IL E D  WIT H  T H E  S E C  C A R E F U L L Y

A N D  IN  T H E IR  E N T IR E T Y  WH E N  T H E Y  B E C O ME  A V A IL A B L E

B E C A U S E  T H E Y  WIL L  C O N T A IN  IMP O R T A N T  IN F O R MA T IO N  A B O U T

T H E  P R O P O S E D  T R A N S A C T IO N . In v esto rs an d  sto ck h o ld ers w ill b e ab le to  o b tain  free co p ies o f th e

jo in t p ro x y  statem en t/p ro sp ectu s an d  o th er d o cu m en ts co n tain in g  im p o rtan t in fo rm atio n  ab o u t N R G

an d  G en O n , o n ce su ch  d o cu m en ts are filed  w ith  th e S E C , th ro u g h  th e w eb site m ain tain ed  b y  th e S E C  at

w w w .sec.g o v . N R G  an d  G en O n  m ak e av ailab le free o f ch arg e at w w w .n rg en erg y .co m  an d

w w w .g en o n .co m , resp ectiv ely  (in  th e “In v esto r R elatio n s” sectio n ), co p ies o f m aterials th ey  file w ith , o r fu rn ish  to , th e S E C . attrib u tab le

to  N R G  o r G en O n  o r an y  p erso n  actin g  o n  th eir b eh alf are ex p ressly  q u alified  in  th eir en tirety  b y  th e cau tio n ary  statem en ts

ab o v e. P articip an ts In  th e Merg er S o licitatio n  N R G , G en O n , an d  certain  o f th eir resp ectiv e d irecto rs an d  ex ecu tiv e o fficers m ay  b e d eem ed

to  b e p articip an ts in  th e so licitatio n  o f p ro x ies fro m  th e sto ck h o ld ers o f G en O n  an d  N R G  in  co n n ectio n  w ith  th e

p ro p o sed  tran sactio n . In fo rm atio n  ab o u t th e d irecto rs an d  ex ecu tiv e o fficers o f N R G  is set fo rth  in  its p ro x y  statem en t fo r its

2 0 1 2  an n u al m eetin g  o f sto ck h o ld ers, w h ich  w as filed  w ith  th e S E C  o n  March  1 2 , 2 0 1 2 . In fo rm atio n

ab o u t th e d irecto rs an d  ex ecu tiv e o fficers o f G en O n  is set fo rth  in  its p ro x y  statem en t fo r its 2 0 1 2  an n u al m eetin g  o f

sto ck h o ld ers, w h ich  w as filed  w ith  th e S E C  o n  March  3 0 , 2 0 1 2 . T h ese d o cu m en ts can  b e o b tain ed  free o f ch arg e

fro m  th e so u rces in d icated  ab o v e. O th er in fo rm atio n  reg ard in g  th e p articip an ts in  th e p ro x y  so licitatio n  an d  a d escrip tio n  o f

th eir d irect an d  in d irect in terests, b y  secu rity  h o ld in g s o r o th erw ise, w ill b e co n tain ed  in  th e jo in t p ro x y  statem en t/p ro sp ectu s an d

o th er relev an t m aterials to  b e filed  w ith  th e S E C  w h en  th ey  b eco m e av ailab le. S afe H arb o r C o n tin u ed

 



A g en d a T ran sactio n  O v erv iew  an d  N R G  S trateg ic U p d ate D . C ran e T ran sactio n  R atio n ale an d  G en O n  U p d ate E .

Mu ller T ran sactio n  B en efits A . C leary  F in an cial S u m m ary  K . A n d rew s C lo sin g  R em ark s an d  Q & A  D . C ran e, E . Mu ller

 



E x ecu tiv e S u m m ary  $ 3 0 0  MM A n n u al F ree C ash  F lo w  B en efits fro m  th e C o m b in atio n  $ 2 0 0

MM A n n u al E B IT D A  F ro m  C o st an d  O p eratio n al E fficien cy  S y n erg ies S ig n ifican t E B IT D A  an d  F ree

C ash  F lo w  p er S h are A ccretio n  b y  2 0 1 4 1 : In itiatin g  P ro  F o rm a G u id an ce2 : A  V alu e C reatin g  E v en t fo r A ll

S tak eh o ld ers 2 0 1 3  2 0 1 4  C o n so lid ated  A d ju sted  E B IT D A : ~ $ 2 ,5 3 5 -2 ,7 3 5

~ $ 2 ,6 3 0 -2 ,8 3 0  F C F , b efo re g ro w th  in v estm en ts: ~ $ 8 2 5 -1 ,0 2 5  ~ $ 8 4 5 -1 ,0 4 5

1 P er sh are fig u res b ased  o n  m id p o in t o f N R G  an d  P ro  F o rm a g u id an ce ran g es. A ssu m es 2 2 7 .8  MM sh ares

cu rren tly  o u tstan d in g  an d  3 2 1 .7  MM p ro  fo rm a sh ares o u tstan d in g  2 A ssu m es tran sactio n  clo sin g  o n

Jan u ary  2 , 2 0 1 3 , $ 1 5 0  MM o f sy n erg ies in  2 0 1 3 , an d  $ 2 0 0  MM in  2 0 1 4  ($ MM)

 



K ey  T ran sactio n  T erm s C o n sid eratio n  1 0 0 %  S to ck , fix ed  ex ch an g e ratio  G en O n  sh areh o ld ers w ill receiv e

0 .1 2 1 6  sh ares o f N R G  in  ex ch an g e fo r each  sh are o f G en O n  2 0 .6 %  p rem iu m  b ased  o n  clo sin g  p rices at clo se o f

b u sin ess o n  Ju ly  2 0 , 2 0 1 2  P ro  F o rm a O w n ersh ip  7 1 %  N R G  sh areh o ld ers 2 9 %  G en O n

sh areh o ld ers G o v ern an ce D irecto rs –  1 2  fro m  N R G , 4  fro m  G en O n  H o w ard  C o sg ro v e (C h airm an )

E d w ard  R . Mu ller (V ice-C h airm an ) T im in g  &  A p p ro v als E x p ected  to  clo se b y  Q 1  2 0 1 3  S h areh o ld er

ap p ro v als fo r N R G  an d  G en O n  ex p ected  Q 4  2 0 1 2  R eg u lato ry  ap p ro v als in clu d e F E R C , an titru st,

N ew  Y o rk  an d  T ex as P u b lic U tilities C o m m issio n  N o  d eb t h o ld er co n sen ts o r am en d m en ts req u ired  D u al

H ead q u arters C o m m ercial/F in an cial: P rin ceto n , N J O p eratio n al: H o u sto n , T X  C o m p an y  N am e N R G  E n erg y

N R G  R elian t G reen  Mo u n tain  R etail B ran d s: Man ag em en t D av id  C ran e –  P resid en t an d  C h ief E x ecu tiv e O fficer K irk

A n d rew s –  C h ief F in an cial O fficer Mau ricio  G u tierrez –  C h ief O p eratin g  O fficer A n n e C leary  –  C h ief In teg ratio n  O fficer

 



E x p an d in g  an d  S tren g th en in g  th e B ase E n ab les N R G  to  G ro w  A cro ss Its C o m p etitiv e E n erg y  B u sin ess

Mo d el T h e S trateg ic B en efits o f th e C o m b in atio n  –  Wh o lesale –  Mu lti-m ark et, m u lti-fu el, eco n o m ic g en eratio n  acro ss th e m erit

o rd er, scale co n v en tio n al p o w er g en eratio n  co m p an y  - R etail - Mu lti-m ark et, m u lti-b ran d  co m p etitiv e retail en erg y  p ro v id ers

w ith  d istin ct v alu e p ro p o sitio n s - C lean  -E n erg y  E V  C h arg in g  S m art Meterin g  D istrib u ted  S o lar –  Wh o lesale –  - R etail - -

C lean  -E n erg y

 



E n ab lin g  N R G ’s R etail G ro w th  P latfo rm  E astern  Mark ets (T Wh ) E R C O T  Mark et (T Wh ) N R G  G en eratio n

G en O n  A  F o u n d atio n  to  D u p licate N R G ’s S u ccessfu l T ex as-b ased  In teg rated  Mo d el N R G  P lan ts G en O n  P lan ts

S tates S erv ed  b y  N R G  retail1  N R G  P lan ts G en O n  P lan ts S tates serv ed  b y  N R G  retail P ro  F o rm a G u lf C o ast 1 6  G W

cap acity  5 5  T Wh  2 0 1 1  co m p etitiv e retail lo ad  in  E R C O T ; co n tract an d  co -o p  lo ad s P ro  F o rm a E ast 2 3  G W

cap acity  3  T Wh  2 0 1 1  co m p etitiv e retail lo ad 2  S o u rce: C o m p an y  filin g s; N R G  an d  G E N  cap acity  as o f Ju n e 3 0 ,

2 0 1 2 , g en eratio n  b ased  o n  2 0 1 1  T Wh s 1 In clu d es co -o p  an d  co n tracted  lo ad s 2 In clu d es fu ll y ear E n erg y

P lu s v o lu m es 3 P o ten tial g en eratio n  b ased  o n  n am ep late cap acity  at 8 5 %  av ailab ility  facto r N R G  p o ten tial g en eratio n  in  T X

w / ex istin g  cap acity 3  P o ten tial lo ad  assu m in g  2 0 %  n et len g th  (T Wh  b asis) N R G  R etail L o ad  P ro  F o rm a p o ten tial

g en eratio n  in  E ast w / ex istin g  cap acity 3  T X  O K  A R  L A  MS  MA  MD  N Y  MI N H  C T  V A  WV  O H  IN  IL  WI

V T  N J D E  R I MA  MD  P A  P o ten tial lo ad  assu m in g  2 0 %  n et len g th  (T Wh  b asis) P o ten tial lo ad  assu m in g

2 0 %  n et len g th  (T Wh  b asis)

 



T h e C o m b in ed  C o m p an y  E x p ects to  B u ild  o n  N R G ’s L ead ersh ip  in  th e C lean  E n erg y  E co n o m y

o n  th e S tren g th  o f its G reen in g  C o n v en tio n al P o rtfo lio  G reen in g  C o n v en tio n al; C lean  R en ew ab les C lean

E n erg y  L ead ersh ip  7 7 2  MW2  (u tility  scale) b y  2 0 1 4  ~ 8 0 %  red u ctio n  in  S O 2  em issio n s A lp in e A v en al

B ly th e C V S R  Iv an p ah  A g u a C alien te A v ra V alley  R o ad ru n n er C alifo rn ia A rizo n a N ew  Mex ico  U tility  S cale S o lar

D istrib u ted  S o lar N R G  Win d : 4 5 0  MW C o n tin u o u s Im p ro v em en t in  E n v iro n m en tal P erfo rm an ce1

S o u rce: E P A  an d  co m p an ies’ estim ates. In clu d es d o m estic u n its rep o rtin g  th ro u g h  th e E P A  A cid  R ain  p ro g ram

1 E x clu d es N R G  In tern atio n al an d  T h erm al assets. 2 0 1 5  em issio n s estim ates b ased  o n  2 0 1 1  u n it em issio n s ad ju sted  fo r co n tro ls

an d  retirem en ts 2 N et MWs A C  ~ 7 0 %  red u ctio n  in  N O x  em issio n s N R G  G E N  ~ 3 5 %  red u ctio n  in  C O 2

em issio n s ~ $ 3  B N  in v ested  th ro u g h  2 0 1 1 :

 



2 0 1 2  O n  T rack  N R G  U p d ate D eliv erin g  o n  F in an cial P erfo rm an ce Q 2  2 0 1 2  E B IT D A

~ $ 5 3 0  m illio n  (Y T D  ~ $ 8 3 0  m illio n ) R eaffirm in g  2 0 1 2  F u ll Y ear G u id an ce: C o n so lid ated

A d ju sted  E B IT D A : $ 1 ,8 2 5 -$ 2 ,0 0 0  m illio n  F C F  b efo re g ro w th  in v estm en ts: $ 8 0 0 -

$ 1 ,0 0 0  m illio n  D eliv erin g  o n  C ap ital A llo catio n  O b jectiv es F irst ev er q u arterly  d iv id en d  p ay m en t o f

$ 0 .0 9 /sh are ($ 0 .3 6 /sh are an n u ally ) R eco rd  D ate: A u g u st 1 , 2 0 1 2  P ay ab le D ate: A u g u st 1 5 , 2 0 1 2

Im p lied  d iv id en d  y ield  o f ~ 2 .0 % 1  P ay o u t ratio : ~ 9 %  o f F C F  b efo re g ro w th  in v estm en ts2  S ale o f

S ch k o p au  resu ltin g  in  $ 1 7 4  m illio n  in  n et p ro ceed s an d  ex p an sio n  o f th e R P  b ask et 2 n d  Q u arter R esu lts

A n n o u n cin g  fu ll resu lts o n  A u g u st 8 , 2 0 1 2  1 B ased  o n  N R G  sto ck  p rice as o f Ju ly  2 0 , 2 0 1 2

2 P ay o u t ratio  b ased  o n  th e m id p o in t o f 2 0 1 2  F C F  b efo re g ro w th  in v estm en ts g u id an ce

 



T ran sactio n  R atio n ale an d  G en O n  U p d ates

 



T ran sactio n  R atio n ale C o m b in atio n  efficien cies are a k ey  d riv er o f sh areh o ld er v alu e in  o u r secto r A  m u lti-reg io n , m u lti-fu el

p o rtfo lio  th at w ill b e b etter p o sitio n ed  to  co m p ete th ro u g h o u t th e co m m o d ity  cy cle R eal, m easu rab le, an d  actio n ab le co st

sy n erg ies o f $ 1 7 5  m illio n  p er y ear p lu s $ 2 5  m illio n  in  an n u al o p eratio n al efficien cy  sy n erg ies ach iev ab le w ith in  first fu ll y ear

o f co m b in ed  o p eratio n s T o tal tran sactio n  free cash  flo w  b en efits o f $ 3 0 0  m illio n  p er y ear to  b e realized  fro m  co st an d  o p eratio n al

efficien cy  sy n erg ies as w ell as b alan ce sh eet efficien cies G reater scale en h an ces co m b in ed  co m p an y ’s ab ility  to  rev italize its g en eratio n  fleet an d  o p tim ize p o rtfo lio

v alu e

 



T o p  U .S . C o m p an ies B y  C o m p etitiv e G en eratio n  C ap acity  (G W) S o u rce: S N L , co m p an y  filin g s as o f Y E

2 0 1 1  filin g s; N R G  an d  G E N  cap acity  as o f Ju n e 3 0 , 2 0 1 2 . E x clu d es N R G  In tern atio n al, N R G  T h erm al,

an d  N R G  an d  G E N  p ro jects u n d er co n stru ctio n  L arg est O w n er o f C o m p etitiv e G en eratio n  T h e L arg est

C o m p etitiv e P o w er G en eratio n  C o m p an y  in  th e U S  

 



E n h an ced  G en eratio n , F u el an d  R ev en u e D iv ersity  T h e C o m b in ed  C o m p an y  B eco m es a T ru ly  D iv ersified

C o m p etitiv e P o w er G en eratio n  C o m p an y  West T o tal (P ro  F o rm a) E ast G u lf C o ast P ro  F o rm a P ro  F o rm a 1 6

G W; 6 4  T Wh  2 3  G W; 4 0  T Wh  P ro  F o rm a 8  G W; 0 .8  T Wh  4 7  G W; 1 0 5  T Wh  N o te: T o tals

m ay  n o t su m  to  1 0 0  d u e to  ro u n d in g  S o u rce: C o m p an y  filin g s; N R G  an d  G E N  cap acity  as o f Ju n e

3 0 , 2 0 1 2 , g en eratio n  b ased  o n  2 0 1 1  T Wh s E x clu d es N R G  In tern atio n al, N R G  T h erm al, an d  N R G

an d  G E N  p ro jects u n d er co n stru ctio n  G Ws b y  R eg io n  G Ws b y  F u el T y p e P o w er P lan ts N R G

G en O n  

 



S u b stan tial T ran sactio n  B en efits T o tal A n n u al F ree C ash  F lo w  B en efits o f $ 3 0 0  MM, In clu d in g  $ 2 0 0  MM

o f E B IT D A  S ig n ifican t O p p o rtu n ities A cro ss th e C o m b in ed  C o m p an y  C o st C reate an  in teg rated  “b est in  class”

o rg an izatio n  b y  alig n in g  k ey  co st fu n ctio n s, in clu d in g : P erso n n el S y n erg ies IT  S y stem s F acilities F ees / S erv ices In su ran ce

O th er O p eratio n al C reate a m o re efficien t p ro  fo rm a cap ital stru ctu re, in clu d in g : R ed u ce lev erag e L o w er cash  b alan ce an d  liq u id ity

req u irem en ts Im p ro v e co st o f cap ital th ro u g h  p ru d en t cash  m an ag em en t an d  stro n g er p ro  fo rm a b alan ce sh eet C o llateral b en efits

$ 1 7 5  MM/y ear $ 2 5  MM/y ear $ 1 0 0  MM/y ear S y n erg ies B alan ce S h eet E fficien cies O p eratio n al im p ro v em en t an d

efficien cies acro ss th e co m b in ed  fleet, d riv en  b y  th e ap p licatio n  o f: 

 



G en O n  U p d ate 2 0 1 2  R aisin g  A d ju sted  E B IT D A  G u id an ce1  to  $ 4 6 7  m illio n  fro m  $ 4 4 6

m illio n  2 0 1 3  an d  2 0 1 4  R aisin g  2 0 1 3  A d ju sted  E B IT D A  G u id an ce1  to  $ 6 8 7  m illio n

fro m  $ 6 6 9  m illio n  P ro v id in g  2 0 1 4  A d ju sted  E B IT D A  G u id an ce1  o f $ 7 3 0  m illio n

2 n d  Q u arter R esu lts A n n o u n cin g  Q 2  2 0 1 2  resu lts o n  A u g u st 9 , 2 0 1 2  1 G u id an ce n u m b ers are

b ased  o n  fo rw ard  cu rv es as o f Ju ly  9 , 2 0 1 2  2 0 1 2  O n  T rack  

 



T ran sactio n  B en efits

 



R eal, Measu rab le an d  A ctio n ab le C o st S y n erg ies $ 1 7 5  MM o f A n n u al C o st S y n erg ies to  b e F u lly  R ealized  in  F irst

F u ll Y ear o f O p eratio n  2 0 1 3  $ 1 7 5  MM/y ear T arg et R u n  R ate: 1 C o st to  ach iev e ex clu d es ad v iso r fees, b rid g e

co m m itm en t fees, an d  o th er tran sactio n -related  co sts; in clu d es n o n -cash  related  ex p en ses o f ap p ro x . $ 1 4  MM D eliv erin g

S y n erg y  V alu e b y  Y E  2 0 1 3  C o st S y n erg ies b y  F u n ctio n al A rea ($ MM) $ 1 5 5  MM T arg et O n e

T im e C o st: 1  

 



O p eratio n al E fficien cy  S y n erg ies $ 2 5  MM/y ear b y  2 0 1 4  –  a 2 5 %  Im p ro v em en t to  N R G ’s E x istin g

P lan  L ev erag in g  th e P ro g ram  R eliab ility , cap acity  an d  efficien cy  im p ro v em en ts P ro cu rem en t sav in g s A sset o p tim izatio n

($ MM) In crem en tal $ 2 5  MM o p eratio n al efficien cy  sy n erg ies: 

 



T ran sactio n  B en efit S u m m ary  C o st S y n erg ies O p eratio n al E fficien cy  S y n erg ies B alan ce S h eet E fficien cies $ 1 7 5  MM

$ 2 5  MM $ 1 0 0  MM T h e P ro  F o rm a C o m b in atio n  Will D riv e $ 3 0 0  MM in  A n n u al

T ran sactio n  B en efits 

 



F in an cial S u m m ary

 



T ran sactio n  S tru ctu re D escrip tio n  o f S tru ctu re G en O n  w ill co m b in e w ith  an d , u p o n  clo sin g , b eco m e an

ex clu d ed  p ro ject su b sid iary  o f N R G  (n o n -g u aran to r) A  sh ared  serv ices ag reem en t b etw een  b o th  co m p an ies w ill en ab le th e

v alu e o f sy n erg ies to  b e cap tu red  b y  th e p aren t S tru ctu re p erm itted  u n d er in d en tu res, w ith  n o  b o n d h o ld er

ap p ro v als req u ired  fro m  eith er N R G  o r G en O n  b o n d h o ld ers S tru ctu re trig g ers a ch an g e o f co n tro l p u t rig h t

b y  h o ld ers o f G en O n ’s H o ld C o  d eb t C ash  o n  h an d  an d  $ 1 .6  b illio n  b rid g e in  p lace to  fu n d  if

ex ercised  N R G  E n erg y , In c. G en O n  (E x clu d ed  P ro ject S u b ) N R G  O p eratin g  S u b s N R G  E x clu d ed

P ro ject S u b s G en O n  O p eratin g  S u b s G en O n  E x clu d ed  P ro ject S u b s S h ared  S erv ices A g reem en t

T ran sactio n  S tru ctu re P ro v id es Max im u m  F lex ib ility

 



2 0 1 3  2 0 1 4  N R G  $ 6 5 0 -$ 8 5 0  $ 5 0 0 -$ 7 0 0  G en O n 1  (7 5 ) 4 3  S y n erg ies

1 5 0  2 0 0  B alan ce S h eet E fficien cies 1 0 0  1 0 0  P ro  F o rm a ~ $ 8 2 5 -$ 1 ,0 2 5  ~ $ 8 4 5 -

$ 1 ,0 4 5  (1 4 1 ) - S ig n ifican t A ccretio n  to  K ey  Metrics E B IT D A  ($ MM) F ree C ash  F lo w  B efo re G ro w th 1

($ MM) E B IT D A  p er S h are4  F C F  B efo re G ro w th  p er S h are4  2 0 1 3  2 0 1 4  2 0 1 3  2 0 1 4

1 A ssu m es tran sactio n  clo ses o n  Jan  1  2 0 1 3  an d  sy n erg ies are fu lly  realized  b y  2 0 1 4 ; 2 B ased  o n  fo rw ard  cu rv es as o f

Ju ly  9 , 2 0 1 2  3 E x clu d es $ 1 4  MM n o n -cash  related  ex p en ses. A lso  ex clu d es ad v iso r fees, b rid g e co m m itm en t fees,

an d  o th er tran sactio n -related  co sts 4 P er sh are fig u res b ased  o n  m id p o in t o f N R G  an d  P ro  F o rm a g u id an ce ran g es.

A ssu m es 2 2 7 .8  MM sh ares cu rren tly  o u tstan d in g  an d  3 2 1 .7  MM p ro  fo rm a sh ares o u tstan d in g  1 2 %

A ccretio n  7 %  A ccretio n  2 0 1 3  2 0 1 4  N R G  $ 1 ,7 0 0 -$ 1 ,9 0 0  $ 1 ,7 0 0 -$ 1 ,9 0 0

G en O n 2  6 8 7  7 3 0  S y n erg ies 1 5 0  2 0 0  B alan ce S h eet E fficien cies N /A  N /A  P ro  F o rm a ~ $ 2 ,5 3 5 -

$ 2 ,7 3 5  ~ $ 2 ,6 3 0 -$ 2 ,8 3 0  O n e-tim e C o sts3  $ 7 .9 0  $ 8 .4 9  $ 2 .6 3  $ 2 .9 4  T ran sitio n

Y ear $ 7 .9 0  $ 8 .1 9  $ 3 .2 9  $ 2 .8 8  T ran sitio n  Y ear In clu d in g  o n e-tim e co sts S ig n ifican tly  A ccretiv e to

E B IT D A  an d  F ree C ash  F lo w  b efo re G ro w th  in  F irst F u ll Y ear o f O p eratio n s

 



 A s o f March  3 1 , 2 0 1 2  E x ch an g e an d  D eb t P ay d o w n 2  March  3 1 , 2 0 1 2  $  in  m illio n s

N R G 1  G E N 1  P ro F o rm a C ash  an d  cash  eq u iv alen ts $ 1 ,0 1 4  $ 1 ,6 9 3  ($ 1 ,0 0 0 ) $ 1 ,7 0 7

R estricted  cash  2 1 7  1 2  - 2 2 9  T o tal cash : 1 ,2 3 1  1 ,7 0 5  (1 ,0 0 0 ) 1 ,9 3 6  R eco u rse d eb t: T erm  lo an  facility

1 ,5 8 8  - - 1 ,5 8 8  U n secu red  N o tes 6 ,0 9 0  - - 6 ,0 9 0  T ax  E x em p t B o n d s 2 7 3  - - 2 7 3  R eco u rse

su b to tal 7 ,9 5 1  - - 7 ,9 5 1  N o n -R eco u rse d eb t: S o lar n o n -reco u rse d eb t 1 ,5 6 1  - - 1 ,5 6 1  T erm  L o an

F acility  - 6 9 0  (6 9 0 ) - U n secu red  N o tes3  - 2 ,5 2 5  - 2 ,5 2 5  G en O n  A m ericas G en eratio n  N o tes - 8 5 0  - 8 5 0

C o n v en tio n al n o n -reco u rse d eb t 6 3 6  1 7 0  - 8 0 6  G MA /R E MA  O p eratin g  L eases4  - - - - N o n -R eco u rse

su b to tal 2 ,1 9 7  4 ,2 3 5  (6 9 0 ) 5 ,7 4 2  T o  B e D eterm in ed  (3 1 0 ) (3 1 0 ) T o tal D eb t $ 1 0 ,1 4 8

$ 4 ,2 3 5  ($ 1 ,0 0 0 ) $ 1 3 ,3 8 3  B alan ce S h eet E fficien cies R ed u ced  L ev erag e o f A t L east $ 1  B illio n  an d  O th er

C o llateral S y n erg ies D riv es A p p ro x im ately  $ 1 0 0  MM o f A n n u al In crem en tal C ash  F lo w  B en efits 1 D eb t ex clu d es

d isco u n ts/p rem iu m s fro m  b alan ces 2 A ssu m es th at n o  d eb t is p u t an d  $ 1 .6  B n  b rid g e is n o t u tilized  3 D eb t su b ject

to  ch an g e o f co n tro l p u ts, th at if ex ercised  w ill b e rep u rch ased  4 P resen t v alu e o f rem ain in g  lease p ay m en ts is $ 9 0 3  m illio n  an d

$ 4 5 8  m illio n , resp ectiv ely

 



Im m ed iately  A ccretiv e to  T arg et C red it Metrics T ran sactio n  S tru ctu re Mean in g fu lly  Im p ro v es T arg et P ru d en t B alan ce S h eet

Man ag em en t Metrics 1 N R G  resu lts assu m e th e m id p o in t o f g u id an ce 2 N et d eb t assu m ed  fo r G en O n  is b ased  o n  b alan ces as

o f March  3 1 , 2 0 1 2 . P ro  F o rm a m etrics reflects im p act o f tran sactio n  b en efits C red it R atin g s N R G  G en O n  S & P

Mo o d y 's S & P  Mo o d y 's F irst L ien  D eb t B B +  B aa3  B +  B 1  U n secu red  D eb t B B - B 1  B - B 3

C o rp o rate (O u tlo o k ) B B - N eg ativ e B a3  N eg ativ e B - S tab le B 2  N eg ativ e C red it S tatistics N R G  S tan d  A lo n e1

L o n g  T erm  N R G  P ro  F o rm a2  2 0 1 3  2 0 1 4  T arg et 2 0 1 3  2 0 1 4  N et D eb t/T o tal C ap ital

5 4 .1 %  5 3 .1 %  4 5 %  - 6 0 %  5 5 .1 %  5 4 .4 %  C o rp o rate D eb t/ C o rp o rate E B IT D A  4 .8 x

4 .6 x  <  4 .2 5 x  4 .4 x  4 .1 x  C o rp o rate F F O / C o rp o rate D eb t 1 3 .3 %  1 3 .9 %  >  1 8 %

1 5 .2 %  1 6 .4 %

 



L iq u id ity  S u rp lu s B alan ce S h eet E fficien cy  an d  L iq u id ity  S u rp lu s D eliv ers A n n u al F ree C ash  F lo w  U p lift o f

$ 1 0 0  m illio n  C u rren tly , th e av ailab le co m b in ed  liq u id ity  m ean in g fu lly  su rp asses n eed s S u rp lu s liq u id ity

p erm its: A t least $ 1  b illio n  d eb t red u ctio n  E lim in atio n  o f G en O n  cred it facility  ($ 7 8 8  m illio n ) C o m b in ed  w ith

o th er co llateral efficien cies, $ 1 0 0  m illio n  an n u al free cash  flo w  b en efits $ 2 .8  b illio n  p ro  fo rm a liq u id ity  m o re th an  su fficien t to

su p p o rt th e co m b in ed  b u sin ess Min im u m  cash  b alan ce w ill b e m ain tain ed  at $ 9 0 0  m illio n  L iq u id ity

Im p ro v em en t A s o f March  3 1 , 2 0 1 2  $  in  m illio n s N R G  G E N  D eb t P ay  d o w n  / R etirem en t P ro

F o rm a C ash  an d  C ash  E q u iv alen ts $ 1 ,0 1 4  $ 1 ,6 9 3  ($ 1 ,0 0 0 ) $ 1 ,7 0 7  R estricted /R eserv ed  C ash

2 1 7  1 2  - 2 2 9  T o tal C ash  1 ,2 3 1  1 ,7 0 5  (1 ,0 0 0 ) 1 ,9 3 6  R ev o lv er A v ailab ility  1 ,1 4 1

5 3 2 1  (7 8 8 ) 8 8 5  T o tal C u rren t L iq u id ity  $ 2 ,3 7 2  $ 2 ,2 3 7  ($ 1 ,7 8 8 ) $ 2 ,8 2 1

1 E x clu d es av ailab ility  u n d er Marsh  L an d in g  cred it facility

 



C lo sin g  R em ark s an d  Q & A

 



T ran sactio n  B en efit S u m m ary  C o st S y n erg ies O p eratio n al E fficien cy  S y n erg ies B alan ce S h eet E fficien cies $ 1 7 5  MM

$ 2 5  MM $ 1 0 0  MM T h e P ro  F o rm a C o m b in atio n  Will D riv e $ 3 0 0  MM in  A n n u al

T ran sactio n  B en efits

 



A p p en d ix

 



E x p ected  T ran sactio n  T im elin e 3 Q 2 0 1 2  4 Q 2 0 1 2  1 Q 2 0 1 3  F ile R eg istratio n  S tatem en t / P ro x y

S tatem en t A n n o u n cem en t S h areh o ld er Meetin g s T ran sactio n  C lo se R eg u lato ry  A p p ro v al P ro cess (A n titru st,

F E R C , S tate A g en cies) N R G  D iv id en d  N R G  D iv id en d  N R G  D iv id en d  E x p ect to  C lo se th e

T ran sactio n  b y  th e F irst Q u arter o f 2 0 1 3

 



Man ag eab le P ro fo rm a D eb t Matu rity  P ro file 1 B ased  o n  p relim in ary  an aly sis 2 D eb t m atu rity  sch ed u le as o f 3 /3 1 /1 2 :

E x clu d es Marsh  L an d in g  P ro ject F in an cin g s 3 D o es n o t in clu d e $ 3 1 0  MM o f d eb t rep ay m en t as th e

co m p an y  w ill ap p ly  th e p ay m en t to  th e b est av ailab le o p tio n  4 In clu d es $ 8 5 0  MM o f G en O n  A m ericas

G en eratio n  n o tes in  2 0 2 1  an d  b ey o n d  D eb t Matu rity  P ro file (2 0 1 3 – 2 0 2 1 )1 ,2 ,3  ($ MM) 4

 



C o m b in ed  F ed eral N O L  T ax  A ttrib u tes (assu m in g  tran sactio n  is co n su m m ated ) A s a resu lt o f th e co m b in atio n :

G en O n  w ill ex p erien ce an  o w n ersh ip  ch an g e u n d er S ectio n  3 8 2  w h ich  fu rth er lim its th e u tilizatio n  o f its $ 2 .6

b illio n  in  N O L s G en O n  is ex p ected  to  b e in  a N et U n realized  B u ilt in  L o ss p o sitio n  (N U B IL ) w h ich  fu rth er restricts th e

u tilizatio n  o f im m ed iate tax  d ed u ctio n s d u rin g  th e 5  y ear o b serv ab le p erio d  2 0 1 3  –  2 0 1 7  N R G  an ticip ates th at it

w ill n o t b e su b ject to  a S ectio n  3 8 2  lim itatio n  fo r its $ 6 0 0  m illio n  N O L  b alan ce as a resu lt o f th e co m b in atio n  N R G

ex p ects to  p ay  A ltern ativ e Min im u m  T ax  an d  so m e state tax  o n  tax ab le in co m e o v er th e n ex t fo u r y ears A n y  in crem en tal

N O L s g en erated  p o st clo sin g  o f th e co m b in atio n  w ill b e u n restricted

 



T ran sactio n  D etail1  S o u rces an d  U ses S o u rces ($ MM) U ses ($ MM) N R G  E q u ity  Issu an ce $ 1 ,6 9 4  E q u ity

P u rch ase P rice $ 1 ,6 9 4  D eb t A ssu m ed  3 ,2 3 5  D eb t A ssu m ed  3 ,2 3 5  C ash  1 ,0 6 0  R ep ay m en t o f

G en O n  T L B  6 9 0  R ep ay m en t o f D eb t –  T B D  3 1 0  T ran sactio n  C o sts2  6 0  T o tal S o u rces O f

F u n d s $ 5 ,9 8 9  T o tal U ses O f F u n d s $ 5 ,9 8 9  P ro  F o rm a O w n ersh ip  E x ch an g e R atio

0 .1 2 1 6  Im p lied  P rem iu m  2 0 .6 %  S h ares O w n ed : N R G  2 2 7 .8  G en O n  9 3 .8  T o tal S h ares

3 2 1 .6 7  %  o f C o m b in ed  C o m p an y  O w n ed : N R G  7 1 %  G en O n  2 9 %  T o tal 1 0 0 %

1 P ro  F o rm a b ased  o n  7 /1 8 /2 0 1 2  sh are b alan ces an d  sh are p rices as o f 7 /2 0 /2 0 1 2  2 E x p ected  tran sactio n  co sts at

clo sin g
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